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ABSTRACT

This article has two central objectives: to evaluate (i) the implementation of the Aarhus Con-
vention into domestic law and (11) the effectiveness of the potential incorporation of the Aar-
hus Convention through the proposed Environmental Rights Bill. The UK has ratified the
Aarhus Convention, but it 1s only empowered n part through the matrix of retained EU law;
there remains little substantive or procedural direct incorporation. The politico-legal frame-
work arguably positions the UK in a state of non-compliance with the Convention which has
resulted in complaints to the Aarhus Convention Compliance Committee. Communicants
have alleged that (1) there is no effective framework to review the substantive legality of a
decision which impacts the environment, (1) there is no effective framework for public par-
ticipation in the drafting of rules which may significantly affect the environment, (1) there 1s
no adequate framework to protect claimants from prohibitive costs, and (iv) environmental
defenders face persecution for attempting to secure the right to a healthy environment. Ap-
plying a critical environmental justice lens, this article argues that full and effective implemen-
tation of the Aarhus Convention 1s necessary, and the proposed Environmental Rights Bill
would empower the Aarhus Convention domestically, effectively strengthening environmen-
tal rights, democracy, and stewardship.

Keywords: Aarhus Convention, public participation, environmental judicial review, standing,
costs.

I. INTRODUCTION

In the UK, air pollution is linked to 64,000 premature deaths annually.' No rivers are [ree
from chemical contamination, often combining the worst of sewage, agricultural runoft, and
plastic pollution.” The UK is one of the most nature-depleted countries in the world,” and the
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Planning and Infrastructure Act 2025 (PIA 2025) threatens to further erode protections for
nature.' The Government is not on track to meet its environmental commitments.” It ordinar-
ily takes sustained civil society mobilisation to prevent the expansion of fossil fuel extraction.”
The UK s a party to the Paris Agreement, which established the target of limiting global mean
temperatures to 1.5°C above pre-industrial levels, yet 2024 was the hottest year on record,
with global mean temperatures 1.6°C above pre-industrial levels,” and the UK will need to do
more to meet its nationally determined commitments to reduce greenhouse gas emissions.’

In a landmark ruling on the 3" July 2025, the Inter-American Court of Human Rights
unanimously held that a climate emergency exists, and, by a 5-2 majority, recognised a right
to a healthy climate and corollary duties on State parties.” On the 23" July 2025, the Interna-
tional Court of Justice handed down an advisory opinion on climate change (the ‘ICJ Advisory
Opinion’), ruling, inter alia, that States have legally binding obligations under customary in-
ternational law to mitigate their greenhouse gas emissions, and that breach of these duties can
trigger State responsibility.”

In the light of the existential threat posed by the climate crisis to people and planet,
and evolving obligations on States in that regard, this article has two central objectives: to
critically evaluate (i) the implementation of the Aarhus Convention into domestic law and (i1)
the effectiveness of the potential incorporation of the Aarhus Convention through the pro-
posed Environmental Rights Bill.

A. THE AARHUS CONVENTION AND THE ENVIRONMENTAL
RIGHTS BILL

The Aarhus Convention on Access to Information, Public Participation in Decision-
Making and Access to Justice in Environmental Matters (the ‘Convention’), to which the UK
1s a signatory, provides procedural rights through three pillars, namely access to environmen-
tal information," public participation in environmental decision-making,"” and access to justice
in environmental matters.” Scholars suggest that Article 1 of the Convention (the objective
being to ‘to contribute to the protection of the right of every person of present and future

+ ‘OEP Welcomes Proposed Amendments to the Planning and Infrastructure Bill' (OEP, 17 July 2025)
<https://www.theoep.org.uk/report/ oep-welcomes-proposed-amendments-planning-and-infrastructure-bill>  ac-
cessed 6 April 2026. The letter states: “‘We are clear that even after the material amendments the Government pro-
poses, the Bill would, in some respects, lower environmental protection on the face of the law’.

5 Office for Environmental Protection, Progress in Improving the Natural Environment in England 2024/2025 (2026).

6 By way of example, see: R (Finch) v Surrey County Council & Ors [2024] UKSC: 20; South Lakes Action Against Climate
Change v Secretary of State for Levelling Up, Housing & Communities & West Cumbria Mining Ltd [2024] EWHC 2349 (Admin).
7 Paris Agreement (adopted 12 December 2015, entered into force 4 November 2016) UNTS No 54113; 2024 Was
the  Warmest Year on Record, Copernicus Data Show’ (ECMWF, 10 January 2025)
<https://www.ecmwf.int/en/about/media-centre/news/2025/2024-was-warmest-year-record-copernicus-data-
show> accessed 26 April 2026. Note that the limit relates to a 20-year average.

8 Climate Change Committee, Progress in Reducing Emissions — 2025 Report to Parliament (2025).

9 Climate Emergency and Human Rights, Advisory Opinion OC-32/25, Inter-American Court of Human Rights (May
2025) [813]; [298-316].

10 Obligations of States in respect of Climate Change (Advisory Opinion) 2025 <https://www.icj-cij.org/case/187> accessed
26/7/25 (the ‘ICJ Advisory Opinion’).

11 Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters (adopted 25 June 1998, entered into force 30 October 2001) 2161 UNTS 447 (the ‘Aarhus
Convention’). Any articles refer to the Aarhus Convention unless otherwise stated.

12 Aarhus Convention (n 11) arts 6, 7, 8.

13 ibid art 9.
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generations to live in an environment adequate to his or her health and well-being’) could
encode a substantive right to a healthy environment." Although this right would primarily take
effect as a moral claim, owing to its ambiguity, it would also guide the construction of the
Convention’s procedural rights. Treaties should be mterpreted in the light of their object and
purpose.” Moreover, a ‘living instrument’ approach may be appropriate for environmental
human rights treaties because of their importance and so that they can respond to rapidly
changing times and developing legal problems.” The Aarhus Convention Compliance Com-
mittee (ACCC) is an arm of United Nations Economic Commission for Europe (UNECE),
and 1s the authority responsible for maintaining compliance amongst the Convention’s 47
signatories.”

Barritt offers a framework for the Convention’s purposive construction; she identifies
environmental democracy, environmental rights, and environmental stewardship as the Con-
vention’s purposes, and suggests that the Convention should be interpreted in the light of
them." Kelleher notes that amongst these purposes is executive accountability in environmen-
tal matters.” In theory, the objectives of the Convention could be mapped to the pillars of
critical environmental justice (CEJ),” including intersectionality,” multi-scalarity,” a deeper en-
gagement with the embeddedness of social inequality, reckoning with the need for transtorm-
ative, rather than reformist, approaches to change,” and the adoption of more extensively
participatory methods, which are inclusive of both human and non-human actors” and nec-
essary for the production of sustainable and resilient futures.” This article focuses on the Aar-
hus Convention because of its ambition. Moreover, the Convention recognises that
environmental problems require special legal solutions. In the face of climate emergency and
ecological degradation, the Convention, through proper incorporation, can strengthen the
foundations of environmental rights, environmental democracy, and environmental steward-
ship, which are integral to an effective strategy to address exigent environmental challenges.

The Environmental Rights Bill (ERB), as proposed by Wildlife-Countryside Link and
drafted by David Wolfe KC and Kate Cook of Matrix Chambers, enshrines the Convention

14D R Boyd, ‘Catalyst for Change: Evaluating Forty Years of Experience in Implementing the Right to a Healthy
Environment’ in ] H Knox and R Pejan (eds), The Human Right to a Healthy Environment (Cambridge University Press
2018) 18, 23.

15 E Barritt, The Foundations of the Aarhus Convention: Environmental Democracy, Rights and Stewardship (Hart Publishing 2020)
154.

16 ibid 25; Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980)
1155 UNTS 331, art 31(2) provides that ‘a treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and purpose’ (emphasis
added).

17 ‘Mission’ (UNECE) <https://unece.org/mission> accessed 16 July 2025.

18 Barritt (n 15) 21-38.

19O Kelleher, ‘Systemic Climate Change Litigation, Standing Rules and the Aarhus Convention: A Purposive Ap-
proach’ (2022) 34 Journal of Environmental Law 107, 110.

20 D N Pellow, What s Critical Environmental Justice? (2nd edn, Polity Press 2025).

21 P Mohai, D Pellow, and J T Roberts, ‘Environmental Justice’ (2009) 34 Annual Review of Environment and Re-
sources 405-430; N Seymour, Strange Natures: Futurity, Empathy, and the Queer Ecological Imagination (University of Illinois
Press 2013); K Best, C Adams and J Vickery, Animals and Women: Feminist Theoretical Explorations (Duke University Press
2007).

22 A Herod, Scale (Routledge 2011); J Sze, “Scale’ in J Adamson, W A Gleason and D N Pellow (eds), Keywords for Envi-
ronmental Studies (New York University Press 2016) 178-84.

23 M Smith, Against Ecological Sovereignty: Ethics, Biopolitics, and Saving the Natural World (University of Minnesota Press
2011).

24 Pellow (n 20) 30-34 discusses human and more-than-human indispensability.

25 ibid 19.
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mto law. It does so by conferring a right of access to environmental information (Part 2), a
right to public participation in environmental decision-making (Part 3), and a right of access
to environmental justice (Part 4).” The ERB also enshrines a fundamental right to a clean,
healthy, and sustainable environment for everyone, including the public’s right to secure this
right without fear of penalisation, persecution, or harassment (Part 1).” The ERB envisages a
framework for a system of guarantees that 1s distinct from, but complementary to, the protec-
tions afforded under the Human Rights Act 1998. This is because there are only limited
environmental protections arising under it, and the Aarhus Convention provides for specific
mechanisms through three procedural pillars which require their own legislative solutions.”
The ERB 1s a civil society imtiative and the Bill has not been introduced into Parliament, but
this article argues that the ERB would be an effective measure, if introduced, to bring the UK
mto compliance with the Convention and mitigate environmental harm.

Adopting a socio-legal methodology,” this article contributes to the literature by eval-
uating the need for incorporating the Convention in the UK and the effectiveness of the ERB
as the proposed means. It also touches on environmental obligations in the light of critical
advisory opinions from various apex courts, and responds to recent ACCC correspondence
with potential ramifications for environmental law in the UK.

B. THE POLITICO-LEGAL FRAMEWORK

The UK operates under a dualist framework which separates international and do-
mestic law. To give international law domestic legal effect, Parliament must incorporate inter-
national legal principles through statute, or the mterpretation of an international legal
instrument must be relevant to the application of domestic law.” Despite being a signatory to
the Convention, the Convention only enjoys partial incorporation in the UK, mostly through
the matrix of retained EU legislation post-Brexit." There is no statutory reference to the pro-
cedural rights provided by the Convention. When the UK exited the EU, the Convention’s
procedural rights did not enjoy full incorporation mto EU law. It 1s notable that the public
participation pillar of the Convention was expressly incorporated only in part into EU law
pre-Brexit,” mainly by Directive 2003/35/E.C which focuses on Article 7 of the Convention,
and the ACCC has since found that the UK has failed to implement Article 8, which requires
a system of effective public participation in the drafting of rules which may significantly affect
the environment.” Arguably, more should have been and should still be done by the EU to
fully implement the Convention into EU law."

26 ‘Environmental Rights Bill" (Wildlife and Countryside Link, September 2024) <https://www.wcl.org.uk/environ-
mentalrightsbill.asp> accessed 3 July 2025. Any clauses refer to the Environmental Rights Bill, unless otherwise stated.
27 Aarhus Convention (n 11) arts 1, 3(8).

28 Environmental Rights Bill (n 26) [75].

29 R Banakar and M Travers (eds), Theory and Method in Socio-Legal Research (Hart Publishing 2005).

30 Occidental Exploration Production Co v Republic of Ecuador [2005] EWCA Civ 1116, [2006] QB 432.

31 Aarhus Convention (n 11); Freedom of Information Act 2000 s 74; Environmental Information Regulations 2004
(SI2004/3391); Retained EU Law (Revocation and Reform) Act 2023; Civil Procedure Rules 1998, Part 45 Section
VII; see also James Maurici KC, “The Status of the Aarhus Convention in English Law in 2023’ (Landmark Chambers,
2023)  <https://www.landmarkchambers.co.uk/news-and-cases/ 5-the-status-of-the-aarhus-convention-in-english-
law-in-2023> accessed 14 July 2025.

32 A Lidbetter and N Depani, “The Aarhus Convention and Judicial Review’ (2014) 19 Judicial Review 30.

33 UNECE, Findings and Recommendations with Regard to Communication ACCC/C/2017/150 Concerning
Compliance by the United Kingdom’ (3 October 2025) (ACCC/C/2017/150).

34 Commission, ‘Aarhus Convention Implementation Report” COM (2025) 4316 Final.
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The primary mechanism of access to justice or executive accountability in the UK 1s
Judicial review (JR). The themes discussed below emerge from recent complaints of non-
compliance with the Convention, the Convention’s purposes, and domestic legal norms.” Re-
cent non-compliance complaints concerning the UK include the lack of substantive review in
JR,” a failure to properly implement a system of effective public participation in the drafting
of rules,” prohibitive costs for bringing a JR challenge,” and the treatment of environmental
defenders.”

It 1s important that there 1s a robust mechanism to review the substantive and proce-
dural legality of executive decisions in order to preserve the rule of law and prevent the mis-
application of executive authority. There are, conceptually, three heads of challenge under
which a JR may proceed: illegality, irrationality, and procedural impropriety. Illegality may
mvolve a challenge to a decision where the decision-maker has misunderstood a legal instru-
ment which they were required to apply,"” or where a decision-maker has taken a decision
outside of their powers." Irrationality, through Wednesbury review,” may involve a challenge
to a decision which 1s so unreasonable or has been made so unreasonably such that no rea-
sonable decision-maker could have reached that decision or made it in that way." Procedural
impropriety may, for instance, involve a challenge to a decision where a public-authority has
induced a legitimate expectation, by way of clear representation, that it will take a decision in
a particular way 1n accordance with a certain instrument, and then it has not done so accord-
mgly."

Scientific uncertainty presents difficulties for Wednesbury review;" the courts are in-
clined to defer to expert decision-makers on matters of scientific uncertainty.” It is for the
Judiciary to review the decision-maker’s interpretation of the law, but it does not step nto the
shoes of the decision-maker and render its own decision because it lacks the scientific exper-
tise or democratic mandate to do so. Clause 14 ERB would require that the Secretary of State
propose to establish environmental tribunals which could undertake merits review by being

35 Barritt (n 15).

36 UNECE, ‘Communication to the Aarhus Convention Compliance Committee submitted by Royal Society for the
Protection of Birds, Friends of the Earth (England, Wales and Northern Ireland), Friends of the Earth Scotland, and
Leigh Day Solicitors’ (7 December 2017) (ACCC/C/2017/156).

37 ACCC/C/2017/150 (n 33).

38 UNECE, ‘Findings and Recommendations with Regard to Communication ACCC/C/2008/33 Concerning Com-
pliance by the United Kingdom’ (14 February 2011) (ECE/MP.PP/C.1/2010/6/Add.3).

39 M Forst, ‘Letter to His Excellency Mr David Lammy MP, Secretary of State for Foreign, Commonwealth and De-
velopment Affairs of the United Kingdom’ (29January 2025) (Annex7 to Referral ACCC/SR/R/2025/1,
United Kingdom).

40 Hopkins Homes Ltd v Secretary of State for Communities and Local Government & Anor [2017] UKSC 37.

41 For example, pursuant to R (Bridgerow Limited) v Cheshire West and Chester Borough Council [2014] EWHC 1187 (Admin),
a local authority will act unlawfully where it has adopted a scheme of delegation, and it has not taken a decision in
accordance with the adopted scheme.

42 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223.

43 Tesco Stores Ltd v Secretary of State for the Environment & Anor [1995] 1 WLR 759; 2 All ER 636.

4 R (Greenpeace Ltd) v Secretary of State for Trade and Industry [2007] EWHC 311 (Admin) is an example in the environ-
mental context.

45 C Caine and R Broadbent, “The Scrutiny of Scientific Evidence by UK Courts in Environmental Decisions: Legal-
ity, the Fact-Law Distinction, and (Sometimes) Self-Limiting Review’ in M Eliantonio, E Lees and T Paloniitty (eds),
EU Environmental Principles and Scientific Uncertainty before National Courts — The Case of the Habitats Directive (Bloomsbury,
2023) ch 5,97-118.

46 R (Plan B Earth) v Secretary of State for Transport [2019] EWHC 1070 (Admin).
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equipped with members which have not only legal, but scientific and local expertise as well,
tackling complaints of non-compliance.”

Civil society should be able to contribute to the production of the law and challenge
its application where it creates mjustice. Yet studies suggest that there are hostile politico-legal
opportunity structures for Non-Governmental Organisations (NGOs) in the UK." This article
argues that there 1s no clear, transparent, or consistent framework which enables civil society
to meaningfully contribute to the production of rules which may have a significant effect on
the environment. This 1s demonstrated by (1) the drafting of the legislation for the UK to exit
the European Union, where no draft text was published 1n advance, precluding meaningful
public comment and response, and (2) this Government’s insistence on pushing the PIA 2025
through Parliament, draft text of which was also not published before introduction into Par-
liament, and which achieved royal assent despite it being the view of experts and members of
civil society that it would reduce the levels of environmental protection on the face of the law,
arguably with little benefit.”

The ‘loser pays’ system in the UK exposes claimants to the risk of prohibitive costs
which can have a chilling effect on NGO legal mobilisation.” Cost Capping Orders in public
mterest proceedings do not apply to environmental litigation, which are covered instead by
CPR r.46." Holgate 1] in the Court of Appeal recently recalibrated the scope of Aarhus costs
protection under Article 9(3), restricting protection to cases where legal provisions of national
law relating to the environment, and its protection or regulation, are contravened; previously,
non-planning statute concerning, for example, the regulation of trade, which required that
regard was had to a material consideration which was environmental in effect, such as the
Paris Agreement, could engage Article 9(3).” The ERB proposes to strengthen the Environ-
mental Costs Protection Regime (ECPR) by imposing costs on the public authority if a public
authority fails to act in accordance with the right to a healthy environment or where a party

47 Caine and Broadbent (n 45) 115.

8 L Vanhala, ‘Legal Opportunity Structures and the Paradox of Legal Mobilization by the Environmental Movement
in the UK’ (2012) 46 Law & Society Review 523-556.

49 ACCC/C/2017/150 (United Kingdom) (n 33); Chartered Institute of Ecology and Environmental Management
(CIEEM), ‘Comment on the Planning and Infrastructure Bill 2025 (18 March 2025) <https://cieem.net/wp-con-
tent/uploads/2025/03/ CIEEM-Comment-on-Planning-and-Infrastructure-Bill-2025-FINAL.pdf> accessed 1 Au-
gust 2025; CIEEM, “The Planning and Infrastructure Act 2025 Is Here — But the Fight for Nature Is Far from Over’
(18 December 2025) <https://cicem.net/the-planning-and-infrastructure-act-2025-is-here-but-the-fight-for-nature-
is-far-from-over/> accessed 6 April 2026: ‘Environmental experts, senior lawyers and former regulators repeatedly
warned that the reforms would reduce levels of environmental protection, with one prominent barrister describing
them as a “licence to kill nature”. Concerns were also raised about new limits on judicial review, further constraining
the ability to challenge environmentally damaging decisions. To add to this, the Act is highly unlikely to speed up
housebuilding as many other factors hold up construction’.

50 L. Vanhala, ‘Is Legal Mobilisation for the Birds? Legal Opportunity Structures and Environmental Nongovernmen-
tal Organisations in the United Kingdom, France, Finland, and Italy’ (2018) 51(3) Comparative Political Studies 380-
412.

51 Cost Capping Orders made pursuant to ss 88-90 Criminal Justice and Courts Act 2015; The Environmental Costs
Protection Regime (ECPR) incorporates Article 9(4), which prohibits ‘prohibitively expensive’ litigation costs, limiting
costs exposure to £5,000 for individuals, £10,000 for organisations, and £35,000 for defendants. Article 9(1) of the
Convention covers environmental information cases, and Article 9(2) of the Convention covers environmental impact
assessment cases. Article 9(3) broadly purports to cover all acts or omissions which ‘contravene ... national law relating
to the environment’. See Venn v SSCLG [2015] 1 WLR 2328; and Austin v Miller Argent (South Wales) Limited [2015] 1
WLR 62 for a discussion on the traditional construction of these articles.

52 HM Treasury & Anor v Global Feedback Limited [2025] EWCA Civ 624 [132]-[150].
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argues that a putative challenger should not be granted permission to challenge an environ-
mental decision and then permission is subsequently granted.”

Purposively, protections for environmental defenders securing the right to a healthy
environment exist on the continuum of public participation—in the sense that environmental
defence and protest, even where they take the form of direct action, are manifestations of
such participation—and are thus within the scope of the Convention.” Clause 5 ERB provides
express protections for environmental defenders. Critical for environmental stewardship, re-
laxed standing rules generally permit NGOs to challenge decisions by way of JR. The ERB
could be strengthened by including express provisions which replicate Articles 9(2) and 2(5)
of the Convention which, together, may permit a wider, ‘inclusive’ interpretation of standing
by enabling those likely to be affected by a decision which causes harm to nature to challenge
it..?.?

"This article shall address the main 1ssues which emerge from the politico-legal frame-
work, recent complaints of non-compliance, and the Convention’s purposes. Those themes
are: the review of substantive legality in environmental decisions (Chapter II), civil society
mobilisation under the Aarhus Convention (Chapter III), and environmental stewardship em-
powering people and nature (Chapter IV).

II. REVIEW OF SUBSTANTIVE LEGALITY IN ENVIRONMENTAL DECISIONS

The right to challenge the legality of a decision made by a public body protects people from
the abuse of executive power, safeguards the rights and freedoms of individuals, and upholds
the rule of law. Civil society must be able to rely upon JR to hold the executive to account
because there is no other remedy of last resort. Article 9(2) of the Convention requires *...ac-
cess to a review procedure...to challenge the substantive and procedural legality of any deci-
sion’.” This section shall consider how this right applies in practice domestically, particularly
when faced with scientific uncertainty, and how the courts should apply the precautionary
principle. It will then evaluate the effectiveness of environmental tribunals as would be pro-
posed by Clause 14 ERB.”

A. CALIBRATING THE STANDARD OF SUBSTANTIVE LEGAL RE-
VIEW IN ENVIRONMENTAL CASES

There ought to be an effective review procedure for the substantive legality of envi-
ronmental decisions taken by the Executive. Owing to the lack of such a procedure, the Royal
Society for the Protection of Birds, Friends of the Earth, and Leigh Day Solicitors submitted
a complaint to the ACCC alleging non-compliance with Articles 3(1) and 9(2)-(4) in 2017.*
The communicants contended that the failure to ensure that the courts undertake effective

53 Environmental Rights Bill (n 26) cl 13(5), (6).

5+ UNECE, ‘Letter to the United Kingdom Concerning Compliance with Article 3(8) of the Convention’ (26 February
2024) (ACCC/C/2023/200).

% Kelleher (n 19).

56 Aarhus Convention (n 11) art 9(2).
57 Environmental Rights Bill (n 26) cl 14.
58 ACCC/C/2017/156 (n 36).
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review of the substantive legality of environmental decisions made by public bodies gave rise
to non-compliance with the aforementioned articles of the Convention.”

The primary procedure, and indeed often the only appropriate procedure in most
environmental cases, for the review of the substantive legality of environmental decisions 1s
Wednesbury review.” This establishes a very high standard of unreasonableness which,”" per
Lord Diplock in Council of Civil Service Unions v Minister for the Civil Service, requires that
a decision must be ‘So outrageous in its defiance of logic or accepted moral standards that no
sensible person who had applied his mind to the question to be decided could have arrived
at it’.” The intensity of scrutiny is calibrated by the context of the claim;” human rights cases
typically attract an ‘anxious scrutiny’ standard.” Some environmental proceedings do engage
human rights issues, as demonstrated by Veremn KlimaSeniorinnen Schweiz v Switzerland,”
Oneryildiz v Turkey,” and Tatar v Romania.”

In R (Fighting Dirty) v EA & SSEFRA,” where it was undisputed that human rights
were not engaged, Fordham J noted that the contextually variable intensity of ‘scrutiny’ in
reasonableness review could mean that in practice, either JR exercises careful scrutiny in that
it does more and conducts a closer examination of the decision; or that it needs more by
requiring stronger reasons of the public authority to justify its decision as reasonable.

Environmental JR has recently attracted a low intensity of scrutiny owing either to the
scientific uncertainty which often surrounds the core issues,” or to the political judgement
required in balancing the social, economic, and environmental factors which typically under-
gird the decision matrix;" the court does not have the expertise or authority to deal with ei-
ther.” For example, in Friends of the Farth, the High Court was tasked with reviewing a
problem with long-term, evaluative, and predictive elements in the polycentric context of cli-
mate change.” There were manifold social, economic, environmental, and technological mat-
ters of judgement which the court acknowledged it had no real competence or expertise 1n,
whereas such expertise was, conversely, available to the Secretary of State.” Sheldon J con-
cluded that, as a consequence, the court should apply a low intensity of scrutiny. In Packham,
the subject of review concerned HS2 and climate change. The Court of Appeal determined
that since the decision incorporated political judgement about matters of national macroeco-
nomic policy, a low intensity of scrutiny was appropriate.”

59 ibid.

60 Associated Provincial Picture Houses (n 42).

61 L, Drummond, F McCartney and A Poole, A Practical Guide to Public Law Litigation in Scotland (W Green, 2020), pp 63-
65.

62 Council of Civil Service Unions & Ors v Minister for the Civil Service [1984] UKHL 9, [1985] AC 374, 410.

63 R (Fustice for Health Ltd) v Secretary of State for Health [2016] EWHC 2338 (Admin) [186].

64 R v Munistry of Defence ex parte Smith [1996] QB 517 as per Lord Bingham MR: ‘the more substantial the interference
with human rights, the more the court will require by way of justification before it is satisfied that the decision is
reasonable in the sense outlined above’.

65(2024) 79 EHRR 1.

66 (2005) 41 EHRR 20.

67 App no 67021/01 (ECtHR, 27 January 2009).

68 [2024] EWHC 2029 (Admin) [30] (the Court’s emphasis).

69 Friends of the Earth & Ors v Secretary of State for Energy Security and Net Zero [2024] EWHC 995 (Admin) [112], [141].

70 R (Packham) v Secretary of State for Transport & Anor [2020] EWCA Civ 1004 [48-52].

71 Fighting Dirty (n 68) [30]-[34].

72 Friends of the Earth (n 69) [141].

73 ibid.

7+ Packham (n 70) [48].
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In Fighting Dirty, Fordham ] rejected the suggestion that Aarhus Convention
claims, where provisions of national law which relate to the environment are contravened,
would attract a heightened standard of review by default,” maintaining the position that the
standard of review should be calibrated by context.” Fordham J accepted that environmental
1ssues could attract a higher intensity of scrutiny, but confirmed that the ‘political, policy-laden,
complex or predictive quality of the decision’ can point to a lower intensity of scrutiny.” Cor-
respondingly, Fordham J held in Fighting Dirty that careful scrutiny ought to be applied, and
so a close look into the decision-making process was consequently appropriate, but the Court
did not need more by way of stronger reasons, meaning that the latitude which the decision-
maker was afforded was not narrowed.™ As such, environmental decision-makers will con-
tinue to be shielded from the regular standard of scrutiny because environmental decisions
typically involve matters of political judgement and / or scientific uncertainty; consequently,
the latitude which is conferred to the decision-maker will usually be wider.

The courts are already limited to the jurisdiction of Wednesburyunreasonableness
to review the substantive legality of a decision in most environmental cases. Fighting Dirty
emphasises the state of non-compliance with the Convention by accepting that environmental
cases will continue to be subject to a low intensity of scrutiny.” Therefore paradoxically, larger
development projects where environmental impacts are greater but more uncertain will be
subject to a lower standard of review than smaller projects with lesser but more certain envi-
ronmental impacts. This deepens the impact of the lack of a dedicated substantive review
procedure, because when the prism of Wednesbury irrationality 1s applied in environmental
cases, the prism itself becomes opaque when heightened scrutiny is needed most.

B. APPLYING THE PRECAUTIONARY PRINCIPLE

Public authorities should be required to have regard to the precautionary principle so
that scientific uncertainty is not used as a reason to fail to take proportionate steps, such as
applying a more anxious standard of scrutiny in Wednesbury review, to prevent serious and
irreparable harm to nature. In the ICJ Advisory Opinion,” the Court considered the applica-
tion of the precautionary principle; it followed Principle 15 of the Rio Declaration which states
that where ‘there are threats of serious or irreversible damage, lack of full scientific certainty
shall not be used as a reason for postponing cost-effective measures to prevent environmental
degradation’." The Court concluded that the precautionary principle functions as an applica-
ble guiding principle for the interpretation and application of the relevant legal rules and par-
ties’ obligations under climate change treaties.” Applying Principle 15, the Court further
opined that ‘States should not refrain from or delay taking actions of prevention in the face
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of scientific uncertainty’.” The Court followed the International Tribunal on the Law of the
Sea Advisory Opinion in this connection, and considered that ‘... the precautionary approach
or principle, where applicable, guides States in the determination of the required standard of
conduct in fulfilling their customary duty to prevent significant harm’."

Domestic courts should be required to apply the precautionary principle in their rea-
soning where the impugned decision might cause serious and irreversible harm to nature and
its features. The position of Fordham J in Fighting Dirty,” explained above, appears to con-
travene the precautionary principle. When reviewing decisions made in situations of scientific
uncertainty, courts should need more by way of stronger reasons to justify the decision as
reasonable, in line with the anxious scrutiny standard.” This approach could empower JR to
deal better with substantive legality in environmental decision-making as decision-makers
would rightly be afforded less latitude in environmental cases which require precautionary
decisions, bringing the UK into closer into compliance with Articles 9(2)-(4) of the Conven-
tion, short of transforming the way public law principles have been applied traditionally in JR
regarding merits review. It is a strength of the ERB that its formulation of the right to a healthy
environment envisages due regard to the precautionary principle.” Given that the ERB pro-
vides that it would be unlawful for a public authority ‘to act in a way which 1s incompatible
with securing the right to a clean, healthy and sustainable environment’,” Fordham J would
have been bound to have due regard to the precautionary principle because the ERB would
require that due regard 1s had to it when having regard to the need to secure the right to a
healthy environment.” It may accordingly be possible for a putative applicant to challenge a
decision where it relies on scientific uncertainty as a reason for adopting a standard of review
that 1s too low.

Developments likely to have significant environmental impacts currently require an
environmental impact assessment (EIA).” Although an EIA does not prohibit developments
that could significantly harm the environment, it ensures that a development’s environmental
consequences are exposed to public scrutiny and materially considered during the decision-
making process. Indeed, as Lord Legatt noted in Finch, “You can only care about what you
know about’."

The law applies the precautionary principle to protect endangered species through
protected sites or European sites known as Special Protection Areas and Special Areas of
Conservation. These sites are empowered by the Conservation of Habitats and Species Reg-
ulations 2017 (the Habitats Regulations), which implements the Habitats Directive,” and
which requires that the relevant authority carries out an assessment, and 1s satistied that, be-
yond all reasonable scientific doubt, the proposed development will have no adverse effects
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on the integrity of a protected site.” EIAs are a crucial component of our environmental law
because they are the primary mechanism by which the law can be engaged to prevent serious
and 1rreparable harm to nature’s most valuable features.

Part II of the PIA 2025 erodes the precautionary principle, scraps the need for EIAs
in some circumstances, and replaces the existing system with environmental delivery plans
(EDPs) and nature restoration levies (NRLs) which purport to compensate for environmental
harm through a centralised and strategic mechanism.” Natural England are now the respon-
sible authority for preparing EDPs subject to approval by the Secretary of State. EDPs will
identify which features of the environment would be impacted by development and present
strategies to address harm. Although, the PIA 2025 provides that the Secretary of State may
only make an EDP which passes the ‘overall improvement test’,” which it will pass if, by the
EDP end date, the effect of the conservation measures will materially outweigh the negative
effects of the EDP development on the conservation status of each identified environmental
feature.”

This marks a departure from the precautionary standard established by the Habitats
Regulations. Section 72 PIA 2025 goes one step further, and allows developers of develop-
ments to which an EDP applies to apply to Natural England to pay a NRL which would
require that the decision-maker disregard the environmental impact of development on a
protected feature of a protected site, equivalent to a licence for the disturbance of a protected
species under the Habitats Regulations.” Moreover, the PIA 2025 does not require that NRL
be spent at any particular time or in any particularly way during the EDP;" and as such, where
there 1s no requirement to spend before development begins or ends, harm may, to use the
language of the Rio Declaration, become ‘serious or irreversible’.” Disregarding the precau-
tionary principle by providing that some amount of money may be capable of rationalising
serious and irreparable harm to nature constitutes a serious threat to the mitigation hierarchy
that 1s so crucial to the effective conservation of nature’s most valuable features, and conse-
quently also, to environmental justice, particularly in the light of the low intensity of scrutiny
EDPs will typically be subject to, following Fighting Dirty." This emphasises the importance
of public authorities being required to have due regard to the precautionary principle.
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C. ENVIRONMENTAL TRIBUNALS

Environmental tribunals could provide an effective avenue for substantive legal re-
view. There 1s a tension between increasing the avenues of challenge to decisions which relate
to the environment, particularly in the planning context, and delivering important develop-
ments such as affordable housing and renewable energy infrastructure.” However, with pro-
tections for the environment in ‘regression’," this moment constitutes a critical opportunity
to provide an alternative to JR which offers a cost-effective, efficient, and rigorous procedure
for substantive legal review in environmental matters. This 1s especially important in the envi-
ronmental context where the highly technical, political, and scientifically uncertain nature of
environmental decisions can be hard to reconcile with the separation of powers because it
could be said that such matters are properly for the executive which is often better equipped
with the necessary scientific expertise and democratic mandate. Clause 14 ERB would require
that the Secretary of State propose to implement a system of local environmental tribunals
with a view to enforcing the right of access to justice."™ The purpose of environmental tribunals
could be twofold: to (1) address complaints against public authorities and (i1) provide an ave-
nue for the merits review of decisions with environmental impacts.” Where complaints would
be brought to an environmental tribunal, they may be brought on procedural or substantive
grounds. Tribunals can make decisions de novo on points of fact and law; moreover, they
can, and often must, exercise judgement on what the ‘right’ decision might have been." Tri-
bunals can accordingly ‘stand in the shoes of the decision-maker’ when reviewing a decision,
allowing for merits review in a quasi-judicial environment.” For example, social security tri-
bunals in the UK are regularly required to grapple with the effects of a particular health con-
dition on a person’s functional capacity in order to determine what level of benefits would
have been appropriate."”

Environmental tribunals in their various forms have already proliferated across the
globe in domestic contexts with manifold actors advocating for their wider rollout.” An envi-
ronmental tribunal could enrol members with legal and scientific expertise so that it can legally
review matters of science without prejudice to the separation of powers.” In JR, despite the
Civil Procedure Rules (CPR) enabling the courts to hear evidence from witnesses and experts
on relevant scientific information, precedent has developed which means that courts rarely
examine evidence from witnesses," especially when that evidence relates to matters of sci-
ence," and only to inform the basis upon which the decision under challenge has been
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made." This is to protect the court from the temptation that it may ‘substitute its own view of
the facts for that of the decision-making body upon whom the exclusive jurisdiction to deter-
mine facts has been conferred by Parliament’." By contrast, tribunals often hear detailed ev-
idence from expert witnesses on matters of scientific uncertainty, and environmental tribunals
empowered by the ERB could utilise this power to provide a cost-effective method of scruti-
nising the substantive legality of environmental decisions made by public bodies, because by
(1) being equipped with specialist expertise, they may be able to come to a view more eth-
ciently; (1) being able to review the merits of a decision, legalistic challenges may not be nec-
essary for a challenge to be successful; and (1) being free from the extensive procedural
requirements of JR, costs may be accordingly saved. This would bring the UK into closer
compliance with Articles 9(2)-(4) of the Convention.

Environmental tribunals would be partly administrative and partly judicial, diluting a
‘pure’ conception of the separation of powers and fragmenting administrative review. How-
ever, as Warnock notes, it 1s the changing, complex, scientifically uncertain, and polycentric
nature of environmental problems that ‘require different legal solutions’."" Environmental tri-
bunals would enjoy more legitimacy than a purely judicial procedure of review by way of their
mcreased capacity to address the inherent scientific uncertainty, knowledge requirements, and
policy-laden nature of environmental problems."’

T'ribunals may fairly be criticised for being unable to effectively engage civil society in
the co-production of environmental decisions. Although it is not impossible to envision a
tribunal situated 1n every relevant locality, equipped with locally elected members, this may
still risk privileging certain voices in decision-making fora over others. Nonetheless, being able
to challenge the substantive legality of a decision which impacts the environment is critical to
the 1dea of environmental democracy because it at least enables civil society to engage in the
production of environmental outcomes by facilitating a challenge to be brought to decisions
which would otherwise go unreviewed, ultimately also empowering environmental steward-
ship.” It addresses CEJ by enabling substantive, legal, and bottom-up challenges to decisions
which have impacts that reach beyond the legal and towards the socio-ecological. Environ-
mental tribunals may be capable of rendering judgment on the merits without revolutionising
the application of public law principles because they are capable of being equipped with legal,
scientific, and local expertise. Therefore, the ERB proposes an important and effective solu-
tion to the issue of providing an avenue for the review of the substantive legality of environ-
mental decisions.

II1. CIvIL SOCIETY MOBILISATION UNDER THE AARHUS CONVENTION

Civil society should be able to meaningfully engage in the production of legal rules
which may significantly affect the environment because public participation in the production
of legal rules generally produces better results by improving the environmental standard of
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governance outputs.” Participation 1s particularly effective where there is a high intensity of
communication and some delegated decision-making power to participants.™ Articles 8(a)-(c)
require, in fixed time-frames sufficient for effective participation, that draft rules, which ‘may’
have a signmficant effect on the environment, should be published in advance, the public
should be given the opportunity to consult or comment, and the outcomes of that consultation
‘should be taken into account as far as possible’."’

Civil society should be empowered to challenge decisions where the unlawful appli-
cation of those legal rules creates injustice. Inaccessibility to JR can undermine the rule of law
and reduce executive accountability. Article 9(4) states that review procedures must provide
‘adequate and effective’ relief that is ‘fair, equitable, timely and not prohibitively expensive’.”

This chapter shall address the absence of legal procedures which enable public par-
ticipation n the drafting of rules which may have significant environmental consequences,
before reviewing the effectiveness of Clauses 11 and 12 ERB at implementing Article 8 of the
Convention. It will also address how the courts have applied Article 9 in relation to costs, and
then it will evaluate the effectiveness of Clauses 13(5)-(6) ERB in supporting access to justice
n environmental matters.

A. IMPROVING PUBLIC PARTICIPATION IN ENVIRONMENTAL
RULE-MAKING

There should be a framework which enables civil society to contribute consistently
and effectively to the production of rules which may significantly affect the environment. In
2017, Friends of the Earth submitted a complaint of non-compliance to the ACCC that the
preparation of draft legislation to withdraw the UK from the European Union, the “With-
drawal Bill’, breached Article 8; that preparation of subsequent legislation would breach Ar-
ticle 8; and that the UK breached Article 3(1) by failing to implement Article 8 effectively
through a clear, transparent, and consistent framework."” In its draft findings released on the
7" July 2025, the ACCC held that the UK had breached Article 8 during preparation of the
Withdrawal Bill by the Department for Exiting the Furopean Union.” Beyond Brexit, the
ACCC found that the UK breached Article 3(1) by failing to take the necessary legislative,
regulatory, or other measures to establish and maintain a consistent framework to promote
effective public participation during the preparation of draft legislation that may have a signif-
icant effect on the environment, even though there is no requirement to establish those
measures in legally binding form.” In the UK, the Cabinet Office published guidance called
the ‘Consultation Principles’ which outlined the requirements of any putative consultation.”
The Government published documentary guidance for officials called Judge Over Your
Shoulder: A Guide to Good Decision-Making’, which summarises the relevant common-law
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rules.” The constitutional framework in the UK does not preclude participation in the draft-
ing of legislation, but no effective duty to consult or enable comment during the drafting of
legislation is imposed.” The ACCC found that the existing rules do not constitute a transpar-
ent, consistent, or clear framework to implement Article 8, as elucidated by the preparation
of the Withdrawal Bill. If draft findings are approved by the Parties at the Meeting of the
Parties, the findings become binding as a matter of international law as the correct interpreta-
tion of the Convention. However, in its unincorporated state, such matters become relevant
considerations which are afforded ‘respect’ only and are not binding upon domestic courts.”
At the Eighth Session of the Meeting of the Parties to the Aarhus Convention in November
2025 (Eighth Ordinary Session), the UK refused to endorse the findings of the ACCC on the
Withdrawal Bill in ACCC/C/2017/150 (United Kingdom), setting a dangerous precedent for
compliance with the Convention; endorsement by the other Parties to the Convention has
been postponed until the next Meeting of the Parties 1n late 2029.

I contend that the passage of the PIA 2025 also breached Article 8 of the Convention.
Part III received backlash throughout its passage through Parliament from environmental
NGOs, industry representatives, sector and business leaders, and notably, the Office for En-
vironmental Protection (OEP).™ Although amendments have improved the position since the
mtroduction of the Planning and Infrastructure Bill (PIB) into Parliament, critics remain con-
cerned about the impact of EDPs and NRLs on the mitigation hierarchy, that funding has
already been increasingly stretched recently for Natural England in particular who may lack
the resources to prepare EDPs effectively, and that in any event, this upheaval of our existing
rules will be ‘highly unlikely to speed up housebuilding’.” In addition, Wild Justice launched
alegal challenge, pursuant to section 20 Environment Act 2021, against the Secretary of State’s
comment that the bill would not reduce the level of environmental protection, citing in par-
ticular the removal of the precautionary standard applied in the Habitats Regulations; alt-
hough, the High Court has since determined that the claim was not justiciable due to
parliamentary privilege protecting the comments made by the Secretary of State as statements
made in the context of a legislative function.”

To engage Article 8, the ACCC affirmed that it need merely be demonstrated that
the draft legislation ‘may’ have a significant effect on the environment.™ Taken together, the
OLEP’s assessment, opinions of senior barristers, and belief by critical players n civil society
that ‘there 1s no conceivable way that the bill would not result in a weakening of the levels of
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environmental protection’,™ suggest that the PIB meets the bar that it ‘may” have a significant
effect on the environment, and therefore engages Article 8. The consultation focused on the
‘Planning Reform Working Paper’ only, which was not a draft text of the legislation, like the
White Paper that was published for the Withdrawal Bill, which pursuant to
ACCC/C/2017/150 (United Kingdom) contravenes Article 8." The government published its
impact assessment on the PIB without asking the OEP for advice," and before the conclusion
of the consultation, rendering civil society engagement with the drafting of legislation tokenis-
tic.” In the light of the absence of ‘meaningful inclusions’, this suggests that the consultation
was not ‘taken into account as far as possible’ which would further contravene Article 8. The
drafting of the PIB demonstrates that there remains no consistent or effective framework for
consultation or comment on draft legislation, and that Article 8 has not been properly imple-
mented pursuant to the requirements of Article 3(1). Perhaps one reason why the UK went
against the grain of precedent and chose not to endorse the findings of the ACCC on the
drafting of the Withdrawal Bill at the Fighth Ordinary Session was because it would leave the
PIA 2025 open to challenge for breach of its obligations under international law, however
mconsequential any putative breach might be. Ultimately, the impacts of the failure to effec-
tively consult in the drafting process will be felt by developers, who lack certainty about the
EDP provisions in the PIA 2025, by nature and biodiversity, due to the regression in protec-
tions, and by communities that are connected with and dependent upon nature.

Clause 11 ERB proposes a solution: implementing Article 8. Clause 11(2) provides:

Before proposals for a relevant legal provision are introduced into Parliament a draft
of the proposed text must be published by a prescribed means alongside an invitation
for public comment on the proposal while all options remain open and allowing suf-
ficient time frames for the public to consult a draft and comment so as to ensure
effective public participation.

Clause 11 therefore proposes to create legal obligations which require draft text of
legal provisions be published for comment prior to introduction into Parliament. This is be-
cause Article 2(2) provides an exception for bodies acting in a legislative capacity; thus, upon
introduction into Parliament, Article 8 obligations can no longer be discharged.”” Once a bill
1s left in the hands of the legislature, there 1s no duty on ministers to consult civil society or
respond to concerns from constituents, although the House of Lords retains an important
scrutineering role."™

Environmental matters are often scientifically uncertain and involve technical matters
which require experience and expertise to engage with. As a consequence, it could be argued
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that lower levels of participation are appropriate in environmental matters. Moreover, rigor-
ous public participation in the drafting of legal rules will, if done properly, take time, and
potentially slow the passage of legislation needed to address urgent problems promptly,
thereby hmiting the executive’s ability to produce effective solutions to pressing challenges.
Nevertheless, Heffron and Haynes found that amongst stakeholders, public participation in
the formation of environmental legislation is considered ‘by all as too low’.” Improving en-
gagement with civil society from the outset will produce better rules which will likely be subject
to fewer challenges. Environmental problems require urgent and highly effective solutions
which address challenges immediately and fully. Properly engaging civil society at the drafting
stage offers a critical opportunity to produce better rules from the outset, potentially mitigating
the need for further and more extensive rules as environmental problems become increas-
ingly hard to solve.

Implementing Article 8 through Clause 11 could ensure that civil society can mean-
mgfully engage in the bottom-up production of rules which affect the environment, moving
closer to satistying the transformative objects of CEJ. Legislation which empowers civil society
to co-produce and continually negotiate the rules which impact the environment is a step
towards an ecological politics that can be more than simply reformist and can become expan-
sively participatory.™ It develops the foundations of environmental democracy upon which
the Convention itself 1s premised.

B. AVOIDING PROHIBITIVE COSTS IN ENVIRONMENTAL JUDICIAL
REVIEW

Prohibitive costs should not stifle proportionate challenges to executive decisions. At
the 29" Meeting of the Parties in 2010, the ACCC found the UK not to comply with Article
9(4) because the UK failed to ensure that costs were not prohibitively expensive, and establish
binding rules from the legislature or the judiciary to this effect."” The ECPR did evolve in an
effort to become consistent with international law, but research has shown that hostile politico-
legal opportunity structures persist."” The current ECPR still may have a chilling effect on
smaller NGO mobilisation in particular. In practice, well-established and well-funded envi-
ronmental NGOs have paradoxically mobilised to bring several legal challenges.™ With the
restricted ambit of Aarhus costs protections following Global Feedback," costs will be more
frequently prohibitive and JR increasingly inaccessible.

On the 18-20" October 2021, Decision VII/8s confirmed that several elements of the
ECPR remain prohibitively expensive and are in need of reform, and the UK has failed to
discharge its obligations under Article 9(4)." It is fair to say that since the implementation of
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Aarhus costs protections mnto the civil procedure rules, the number of environmental chal-
lenges has increased."” The Banner Review, an independent review into whether unmeritori-
ous legal challenges to development consent orders were causing undue delay to the delivery
of nationally significant infrastructure projects, was prompted by a government concern for
the consequent detriment to the public interest.”™ In this context, it was considered that there
was ‘no case for amending the rules in relation to costs caps in order to reduce the number
of challenges to NSIPs’." In addition, James Maurici KC considered that there was ‘little
Justification’ for providing yet further costs protections to claimants as existing rules may be
said to ‘go too far’.” Nonetheless, following Global Feedback,™ on the 29" May 2025, Sarah
Sackman KC MP, in her position as Minister of State in the Ministry of Justice, wrote to the
ACCC outlining the Government’s proposed response to ACCC recommendations.™ Deci-
sion VII/8s detailed a number of specific concerns which bring the UK into non-compliance
with Articles 9(4) and 3(1) of the Convention, and suggested that the UK should extend the
scope of the ECPR, clanify the extent of hability for parties in adverse costs if losing, amend
the way that the ECPR functions, and improve the way that time limits for JR work in planning
decisions.” The letter proposed amendments to the ECPR which appeared to take the UK’s
obligations under the Convention more seriously. It was suggested that the UK is to follow,
or has since demonstrated that it has followed, 13 of the 14 recommendations made by the
ACCC." Inter alia, private nuisance claims could be covered by the ECPR, there could be a
revision of CPR 1.46.27 to expressly note that the Aarhus costs caps can be revised downward
and that variation downward should be considered for each party, that the CPR could ex-
pressly mention that the court can award costs on an indemnity basis following an unsuccessful
challenge to the position that a claim 1s an Aarhus claim, and that costs protections may be
awarded to interveners."” Since, in its Report to the Meeting of the Parties on decision VII/8s,
the ACCC considered that, whilst appreciating the engagement of the UK, these proposals
did not yet satisfy many of its recommendations in Decision VII/8s.” The report also recalled
its findings in ACCC/C/2011/63 (Austria), where the ACCC made clear that Article 9(3) of
the Convention covered ‘any law that relates to the environment’, including law under any
policy; the ACCC accordingly mvited the UK to explain why regulations under challenge due
to their alleged significant impacts on the environment would not constitute ‘national law re-
lating to the environment’ for Article 9(8) purposes.”” However, the UK refused to endorse
the ACCC’s findings in this report at the Fighth Ordinary Session.”™ Accordingly, it is likely
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that little thought will be given to those reforms proposed by Sarah Sackman KC, at least until
the approach of the next meeting of the parties. One reason why the UK refused to endorse
the findings of the ACCC at the Eighth Ordinary Session may be because doing so could
place additional pressure on the Government to make provisions for further costs protections
which could be thought to prejudice its housebuilding agenda. Moreover, with Global Feed-
back due to be heard on appeal to the Supreme Court, greater ‘respect’, however substantial,
may be required to be given to ACCC/C/2011/63 (Austria), which 1s plainly inconsistent with
the reasoning of Holgate 1] in the Court of Appeal.

The ERB approaches costs differently. Clause 13(5) ERB provides that where a court
considers that a public authority has ‘not acted in accordance with the obligation in section 1’
in an environmental case, then costs will be awarded against that authority.” This places ad-
verse costs against public authorities where a court considers that public authority has not had
due regard to ‘... the right to a clean, healthy and sustainable environment’.” Expanding on
what that right means in practice, the ERB lists a number of principles of international law
which that public authority must have due regard to, including, amongst others, the precau-
tionary principle, the principle of non-regression, and the best available science principle.”
The meaning of the right to a healthy environment 1s also taken to include clean air, clean
water, biodiversity and green spaces, living soll, resilience and reduction of vulnerability, and
early warning systems for environmental disasters.” By requiring that public authorities have
due regard to the right to a healthy environment, or risk adverse costs themselves, the ERB
expands costs protections and simultaneously improves environmental decision-making as
the impacts of a decision on the physical environment will often be material, and further be
taken into account at least for fear of adverse costs, where they otherwise might not be con-
sidered.

Clause 13(6) ERB also provides that adverse costs reasonable for securing permission
will be awarded against the public authority if it should argue that a claim should fail at per-
mission stage, and then the Claimant acquires that permission.” This could meaningfully im-
prove access to justice by materially reducing the risk of exposure to adverse costs because
bringing an application for JR is a ‘frontloaded’ procedure with substantial costs arising at the
pre-permission stage.” This would strengthen environmental democracy by empowering civil
society to play a more active role in holding the executive to account to produce best outcomes
for people and nature.

Ostensibly, this risk of adverse costs may stifle the decision-making of smaller local
authorities with limited resources. However, such a risk 1s proportionate in the environmental
context for three reasons. First, there is a significant inequality of arms between putative claim-
ants and public authorities. Second, decisions which cause irreparable harm to nature require
early and preventative action which similarly might be stifled by a fear of adverse costs for a
putative claimant. Third, there are difficulties in 1dentifying the model htigant, and so it 1s in
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<https://unece.org/sites/default/files/2025-10/frPartyC150_30.10.2025.pdf> accessed 7 April 2026, for the UK’s
reasons as to why it refused to endorse the findings of the ACCC.
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the interests of justice that rules are more relaxed so that a challenge can be brought. In any
event, adversarial costs remain which still presents risk of prohibitive costs exposure for puta-
tive claimants. Overall, taken together with the establishment of environmental tribunals
which themselves could provide a cost-effective avenue to challenge the legality of executive
decisions, these measures would produce an effective framework improving access to justice
in line with the transformative and participatory objects of CEJ.

IV. ENVIRONMENTAL STEWARDSHIP EMPOWERING PEOPLE AND NA-
TURE

Civil society will typically have to launch its legal challenges through NGOs as the relevant
actors with sufficient resources, experience with the legal process, and standing. NGOs pur-
port to act in the best interests of society, but they can unintentionally reproduce sub-altern,”
techno-scientific,” and top-down epistemic hierarchies, thus concretising material exclu-
sions."” Robust protections for environmental defenders are crucial to ensure that civil society
mobilises in a way that is expansively participatory, preserves the rule of law, and strengthens
environmental democracy.” To do so, the law should recognise human and non-human ac-
tors as indispensable to the production of legal outcomes.” This Section shall consider how
effectively the Convention protects environmental defenders i the UK, and will critically
evaluate the proposed protections in Clause 5 ERB. It will then consider whether an inclusive
mterpretation of standing should be adopted, and how the ERB could be improved.

A. STRENGTHENING PROTECTIONS FOR ENVIRONMENTAL DE-
FENDERS

In the UK, securing the right to a clean, healthy, and sustainable environment remains
Just an ‘aspiration’, but it should be central to our environmental law."” The recent recognition
of this right by the highest of international courts, as ‘a pre-condition for the enjoyment of

PRy

many human rights’,” emphasises the importance of considering the absence of this right
domestically.” Article 1, taken together with Article 3(8), protects those taking action to secure
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the right to a healthy environment against penalisation, persecution, and harassment.” In the
eyes of the Convention, an environmental defender 1s defined broadly, as ‘any person exer-
cising his or her rights in conformity with the provisions of the Convention’.” Environmental
protest 1s, by consensus at the Meeting of the Parties, protected by the Convention as a form
of public participation in environmental decision-making.” A rapid response mechanism for
the protection of environmental defenders was adopted on the 21" October 2021, establishing
the role of the UN Special Rapporteur on Environmental Defenders Under the Aarhus Con-
vention by consensus.”™

There are three separate complaints across 2023-2024 concerning environmental de-
fenders in the UK which are discussed in a letter sent on 29" January 2025 from the Special
Rapporteur. Notably, ACSR/C/2024/26 (United Kingdom) relates to the imposition of a four-
year sentence on one Mr. Shaw for ‘participating in a Zoom call to discuss peaceful environ-
mental protest’, albeit a protest which would concern the criminal act of intentionally scaling
gantries on the M25 which would create the risk of or cause serious harm to the public and
thereby causing a public nuisance.” Some consider that serious sentences for protests by Just
Stop O1l activists were perfectly ‘Just’ consequences for the contravention of criminal law with-
out contrition.™ The Special Rapporteur, on the other hand, considered that the sentence
was ‘... not only utterly unacceptable from a social standpoint, it also clearly falls far short of
the requirement that any sanction imposed on persons exercising their rights under the Con-
vention is reasonable, proportional and serves a legitimate purpose’.”

The UK responded in a letter dated 18" March 2025, emphasising the position in its
mterpretive declaration on ratification, that Article 1 confers no additional rights beyond those
set out 1n the three procedural pillars of the Convention, and that under Article 3(8), there ‘is
no right to civil disobedience set out in the Convention’."™ The Court of Appeal has since
handed down judgment on the reduction in sentencing of Mr. Shaw in R v Hallam & Ors."
The Court of Appeal reduced Mr. Shaw’s sentence by one year from four years to a maximum
of three years, in line with the reduction for Mr. Hallam, ‘in the light of his conscientious
motivation’, and the need to have an assessment on the proportionality of interference with
his human rights.™ The Special Rapporteur noted that, with Mr. Shaw having spent 118 days
on remand in prison already, ‘... the only reasonable and legitimate response will be to order
[his] immediate release from prison and declare that his sentence has been served’."™ The
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Special Rapporteur also urged the Government to compensate Mr. Shaw for any material and
non-material harm suffered whilst in prison.™ The Court in Hallam considered what weight,
if any, to afford to the opinion of the Special Rapporteur:

In our judgment, it would not have been appropriate for the sentencing judges to have
had regard to the Aarhus Convention or the views of the UN Special Rapporteur.
The Aarhus Convention is not incorporated into English law. That 1s sufficient, in

itself, to decide the point. However, we also agree with the Crown’s submission that
article 3(8) of the Aarhus Convention did not apply to the appellants’ activities."™

The Court opined that Article 3(8) did not apply to the appellants’ activities because
they were ‘not penalised for exercising their rights i conformity with’ the Convention, be-
cause these were criminal offences at issue, meaning that the appellants were not environmen-
tal defenders within the meaning of the Convention.™ Although many of the complaints to
the Special Rapporteur are ongoing, the application of the Convention in Hallam demon-
strates that the Convention in its unincorporated state does not protect all activists in pursuit
of Article 1 from penalisation. The threat of non-compliance with the Convention will rarely,
if ever, be sufficient to guide judicial determination in line with the Convention’s objectives.

Clause 5 ERB incorporates express protections for environmental defenders. It pro-
vides that a person (A) ‘penalises, persecutes or harasses another person (B)’ if A subjects B
to a detriment because B ‘does a protected act’, or A ‘believes that B has done, or may do, a
protected act’." Clause 5(2) ERB protects any action taken in relation to Parts 1-4 ERB, giving
evidence in connection with proceedings under the ERB, and any other thing in connection
with the ERB.™ It could be argued that Clause 5 ERB may have protected Mr. Shaw from
penalisation because ‘it 1s unlawful for a public authority to act in a way which is incompatible
with securing the right to a clean, healthy and sustainable environment for everyone’." How-
ever, 1f the relevant public body, ‘issues an emergency statement confirming the temporary
suspension of the duty for a limited period in a case of public emergency’, although the bar
for that emergency is high,”™ no such protection from penalisation would be afforded. Alt-
hough the ambit of actions protected under the ERB 1s wide, protecting ‘any (other) thing for
the purposes of or in connection with this Act’,” a similar argument could be brought to that
which was concluded in Hallam, that a court could not properly consider an action as done
‘for the purposes of or in connection with’ the ERB where that action plainly contravenes
domestic criminal law. In addition, even if one were to accept that Mr. Shaw’s actions were in
pursuit of the right to a healthy environment, as the plan proposed the unsafe, criminal act of
scaling M25 gantries, posing a danger to themselves and the public in the process, an emer-
gency statement could have arguably been issued and the ERB would not have consequently
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188 ibid; cl 5 also excludes the giving of false information from protection; and applies ‘whether the person subjected
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to Convention rights’.
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afforded Mr. Shaw protection from penalisation. Nonetheless, Clause 1(4) ERB could have
then required that the Court have due regard to the need to secure the right to a healthy
environment.” Arguably, the Court in Hallam applied this principle to some extent, taking
nto account ‘conscientious motivation’ to offer Mr. Shaw an, albeit limited, sentence reduc-
tion.” Clause 1(8) ERB could place Mr. Shaw’s conscientious motivation on a spectrum of
putative mitigation, depending on the importance of securing, for example, ‘the right to clean
water” at a time where access to clean water is particularly poor.”

The ERB provides meaningful protections for environmental defenders which sup-
port civil disobedience that 1s safe, peacetul, and non-violent. Where criminal activities such
as criminal damage and assault plainly contravene domestic criminal law, activists would not
be protected from penalisation entirely but may see their sentences reduced in line with the
need to secure the right to a healthy environment. Ultimately, these strengthened protections
in the ERB may, (1) require protections from penalisation for certain criminalised activities
such as forms of aggravated trespass, implicitly modifying the scope of domestic criminal law;
(11) be taken into account in the drafting of legislation which seeks to impose unduly onerous
restrictions on environmental protest; and (i1) fairly require that courts have due regard to the
extent of conscientious motivation that the need of securing the right to a healthy environment
contextually suggests when determining the extent to which the hypothetical defendant’s sen-
tence would be reduced. Requiring public bodies to have due regard to the equality principle
would involve States ensuring equal and effective protection in relation to the right to a healthy
environment and States taking additional measures to protect the rights of those must vulner-
able to environmental harms.” This could further progress an intersectional justice that aligns
with the objects of CEJ, especially protecting those most impacted by climate injustice to take
direct action, because such equality would not be dependent upon the composition of the
particular court that hears a putative challenge, but instead the very state of unequal harm and
vulnerability to climate harm would confer material weight in its own right in decision-mak-
ing."”

Protections under the ERB would not therefore be entirely limited to non-criminal
matters as they may be under the Convention. Although, the ERB could not, it 1s thought,
protect actors from penalisation entirely where they have plainly contravened domestic crim-
mal law. Criminalised matters may be more amenable to protections from penalisation where
they are safe and necessary, and it 1s thought that they would also need to be proportionate to
the need to secure the right to a healthy environment. In any event, a court would be required
to have due regard to the contextual need to secure this right when determining how it exer-
cises its sentencing discretion. This 1s, it 1s argued, a proportionate and necessary measure
when taking into account the magnitude of environmental harms, and how these harms will
be lived, experienced, and suffered deeply and unequally amongst communities and nature.
Empowering civil society to negotiate environmental outcomes by taking direct action speaks
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directly to the requirement by CEJ of participation to be inclusive by empowering bottom-up
mobilisation."”

B. TOWARDS INCLUSIVE STANDING

Standing should be afforded an inclusive interpretation in environmental matters be-
cause the special nature of environmental problems can make it challenging to identify the
model hitigant. A court will not grant permission for JR unless it considers that the applicant
has ‘sufficient interest in the matter to which the application relates’,” meaning that they are
directly and personally affected by the outcome of the decision.” The courts arguably take a
relaxed approach to standing, and claims will rarely fail on this point.” The responsible pres-
sure or campaign group may have standing,” taking into account some of the following factors:
the merits of the underlying claim, the particular legislative context, the impact on the claim-
ant, the gravity of the allegations or findings, the availability of other appropriate claimants,
and the position of the actual claimant.”™ For example, in Greenpeace, an NGO was afforded
standing because, mter alia, it had a genuine concern for the environment, it was an entirely
responsible and respected body, there were 2,500 local supporters of the applicant, and those
that the applicant represented may not otherwise have been able to bring a challenge to the
decision, nor could other putative applicants command similar experience or expertise.”
However, ‘an aggregate of individuals each of whom has no interest cannot of itself have an
interest’.”

Following Aireborough,” issues of wider public policy such as the environment and
the Aarhus Convention may be relevant in determining standing, although they are unlikely
to be an overwhelming factor. As noted by Burton J in Grierson,”™ there is a connection be-
tween the strength of the claim and the extent of the claimant’s interest; consequently, the
stronger the case on its merits, the more likely the courts are to be favourable towards the
claimant’s standing.” Lord Hope noted in Axa General Insurance™ that the primary test is to
ensure that one 1s ‘directly’ affected by a decision, and that in itself 1s sutficient qualification
on ‘affected’ to enable the court to ‘distinguish the mere busybody’. Crucially, Lord Reed
opined in Walton that:

.. there may also be cases in which any individual, simply as a citizen, will have suffi-
cient interest ... The rule of law would not be maintained 1if, because everyone was
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equally affected by an unlawtful act, no-one was able to bring proceedings to challenge

so2090

1t.

Cases which mnvolve environmental harm often have diffuse impacts which manifest
slowly and over time.” If the law were to require that claimants demonstrate that they are
particularly affected by climate harm, access to justice could be excluded for those who need
it most because the ‘core victims of climate injustice’ are subalternised, or ‘othered’, in West-
ern legal systems.” The Irish Supreme Court held in Friends of the Irish Environment™ that
NGOs must demonstrate sufficient interest and rights impairment, and should the UK Su-
preme Court apply the rules of the Convention in a similar way, standing could prove to be a
barrier for the enforcement of environmental rights and access to justice in environmental
matters.

The courts’ approach to standing has narrowed such that public interest standing may
be limited where an alternative capable challenger exists. In both Millard & Connolly and
Batermnan,” the Courts were prepared to treat standing as limited to the individual designated
by statute only, else the Courts risked offending the intent of the relevant statutory scheme.™'
Since then, the Good Law Project have been denied standing in the public procurement con-
text because statute envisaged that the ‘obvious and “natural” claimants would be the eco-
nomic operators whose interests are the subject of the [Public Contracts Regulations 2015]”.*"
The Court considered that this did not mean that any other person could not be afforded
standing.” Most recently, the Good Law Project were denied standing because a sincere in-
terest did not amount to a sufficient interest, and there were already three individual Claimants
that were before the Court who were directly and personally affected by the guidance under
challenge.” In any event, the ERB does not identify specific claimants, and so standing would
not be restricted in this way.

Kelleher contends that it 1s not essential to re-write standing rules or stretch them to
breaking point; for those ‘core victims’, including nature, to access justice, Parties to the Con-
vention need only take their access to justice obligations seriously.™ Article 9(2) stipulates that
‘the public concerned’ must have access to a procedure of review for substantive and proce-
dural legality. “The public concerned’ as defined by Article 2(5) includes ‘the public aftected
or likely to be affected by or having an interest in environmental decision-making;” and NGOs
‘promoting environmental protection and meeting any requirements under national law shall
be deemed to have an interest’.” Guided by the Convention’s preambular objective of
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environmental stewardship,” the consequence of adopting a purposive construction is that
standing 1s likely afforded an inclusive interpretation, which would permit members of present
generations to represent nature or members of future generations to challenge decisions
which threaten to cause harm to nature.” A purposive interpretation of Articles 9(3)-(4) also
supports the notion that States should exercise restraint in adopting strict criteria on standing.™
It might be said that inclusive rules on standing risk transforming JR into a forum to facilitate
redress for non-legal, political complaints.” However, it is especially important in the envi-
ronmental context that standing 1s afforded an inclusive interpretation because it 1s particularly
difficult to 1dentify the model litigant. It may be that the only and best placed applicant to
bring a vital challenge 1s a group such as Greenpeace or, alternatively, an individual solely by
way of their being a citizen that is dependent upon nature at risk.

A more faithful approach to Article 9 of the Convention could have led to a different
result in Friends of the Irish Environment.™ The ruling has been criticised for failing to con-
sider the gravity of the climate crisis, the threat posed to the rights considered, and the nature
of the rights engaged.” If, by way of Clause 1 ERB, courts had to have regard to the gravity of
the need to secure the right to a healthy environment for present and future generations,
acknowledge difficulties in identifying the model liigant, and recognise the ‘inequality of arms’
and the immense ‘toll’ taking a case against the State brings,” they may decide an inclusive
standing 1s the best construction of the law. Although, as the ACCC noted mn
ACCC/C/2005/11 (Belgium), ‘Parties are not obligated to establish a system of popular action
(actio popularis) in their national laws with the effect that anyone can challenge any decision,
act or omission relating to the environment’.” It is right that there should be limits on standing
generally, and it 1s not argued that the ERB should include an express right of actio popularis,
for fear of disproportionately widening the floodgates.

However, environmental claims should be subject to special rules. Decisions which
relate to a State’s climate mitigation policies affect everyone, and are unconfined even by
borders. Nature cannot speak for itself, but serious and irreparable harm might percolate into
communities before a preventative challenge may be brought. Inclusive standing could ensure
that the core victims of environmental injustice, whose voices do not ordinarily ring loud in
policymaking fora, may see their harms remedied. Members of local communities that are
connected with and dependent upon nature and its features may be able to bring a challenge,
whether together or separately, where there 1s a threat of serious or irreversible of harm to
nature without needing to demonstrate specific harm to or rights impairment of those putative
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citizens or groups, strengthening environmental stewardship. Those members that are mter-
connected with and dependent upon nature and its features will be well placed to discern the
existence of a threat to those features. Civil society coalitions could work together to mobilise
techno-scientific expertise, legal experience, and local knowledge to best discern when a chal-
lenge should be brought.

Ultimately, it is crucial that the law (1) 1s informed by the unique spatio-temporal dy-
namics of climate change and environmental harms, (1) is intersectional in that it protects the
core victims of environmental injustice, and (1) recognises the entanglement of nature and
humanity as interdependent and interconnected participants, equivalently indispensable to
the production of legal outcomes and the safeguarding of our collective futures.” Therefore,
the ERB would be improved by including a provision mirroring Article 2(5) of the Convention
(on the definition of the ‘public concerned’) and by placing emphasis on wording to the effect
of atfording standing to those ‘likely to be atfected’ by or ‘having an interest in’ environmental
decisions.

V. CONCLUSION

The UK’s implementation of the Convention has given rise to cases of non-compliance con-
cerning, mntfer alia, the lack of substantive review procedure, a failure to implement effective
public participation mechanisms into the drafting of legal rules, prohibitive costs, and the
hostile treatment, persecution, and penalisation of environmental defenders. Compliance
mechanisms are slow to respond, and there 1s no certainty that those mechanisms will lead to
executive action or legislative change. As shown by its engagement with the Special Rappor-
teur, the UK continues to turn itself away from the need to secure the right to a clean, healthy,
and sustainable environment. Until domestic law commits to guaranteeing that right, the pro-
cedural pillars of the Convention may not enjoy the purposive construction which could ena-
ble them to take proper power and effect real change. This 1s especially crucial in the absence
of full and effective incorporation. The current state of need for robust mechanisms to protect
against the regression of protections for nature, especially in the face of uproar from civil
society, 18 elucidated by the accelerated passage of the PIA 2025 from drafting to readings in
Parliament. A more faithful, CEJ-aligned implementation of the Aarhus Convention is
needed to respond to the ‘existential’ crisis that climate change presents, which ‘imperils all
forms of life and the very health of our planet’.”

Neither the Convention nor the ERB are perfect. An expansive conception of envi-
ronmental justice would view communities as interdependent and interconnected with nature,
afford the core victims of climate injustice sovereignty, and empower the solidarity of others.”
The conventional anthropocentric focus of international rights mechanisms limits the poten-
tial for rights-based actions which are emancipatory for core victims in a broadly nature-inclu-
sive manner. Legislation should provide robust rights-protection provisions that develop the
foundations of inclusive standing for those that need it most, which neither the Convention
nor the ERB afford.

228 Pellow (n 20) 31: “... both human and more-than-human — must be viewed not as expendable but rather indispensable
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229 ICJ Advisory Opinion (n 10) [456]: *... the questions posed by the General Assembly represent more than a legal
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Nonetheless, the ERB implements the Aarhus Convention in effective and novel ways
which are concomitant with many of the objects of CEJ. Environmental NGOs arguably un-
der-utilise the Convention’s middle pillar of public participation, although current obligations
requiring participation appear thin.” The recent ACCC/C/2017/150 (United Kingdom) find-
ings, although presently lacking endorsement by the UK, have shown that the ACCC 1s re-
ceptive to challenges on these grounds, and the treatment of consultation for the PIA 2025
has demonstrated that greater focus on the middle pillar is urgently needed. Implementing
Article 8 through Clause 11 ERB could strengthen environmental democracy and develop
the foundations of a progressive ecological politics capable of being expansively participatory.
Clauses 13(5)-(6) enshrine meaningful costs protections for prospective hitigants which re-
duces exposure to risk of prohibitive adverse costs, particularly pre-permission, which will
assist the Convention in achieving its objective of executive accountability by improving access
to justice. Enshrining the fundamental right to a healthy environment for present and future
generations empowers the Convention’s procedural pillars with a purposive foundation.
Through Clauses 1 and 5, the ERB inspires environmental stewardship by protecting envi-
ronmental defenders. Clause 14 and the deployment of local environmental tribunals could
mmprove access to justice by facilitating merits review on a low-cost basis, tackling scientific
uncertainty head-on.

The objectives of the Convention are nothing short of revolutionary insofar as they
align with the objects of CEJ. Without proper implementation, the Convention’s progressive
potential can only reliably be aspirational. The existential nature of the climate crisis requires
nothing short of the proper implementation of environmental rights and a legal framework
which considers nature indispensable to the negotiation of our collective futures. Civil society
should find hope in empowering the Convention through the ERB, and rally the executive to
transform this aspiration into mechanisms which empower the subjects of the law to protect
sustainable futures for people and nature.

231 Abbot and Lee (n 166).



