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ABSTRACT 

Within the world of international commercial arbitration, two opposite views consider the 

arbitration procedure differently. The seat theory, also known as jurisdictional theory, asserts 

that the arbitration must be supervised by a court of law to sustain the validity of the arbitration 

agreement and the final award. On the contrary, the delocalisation theory alleges that the 

arbitration proceedings should not be anchored to the legal system where the award has been 

issued. Proponents of this theory focus on the party autonomy principle stating that parties have 

chosen the seat due to its neutrality and are not subject to its legal system. As a result, several 

scholars have debated which theory is appropriate to rule the international arbitration practice. 

In that respect, this article will support the seat theory and the importance of the lex arbitri 

within the arbitration procedure. Nevertheless, a potential problem of the seat theory is that it 

might allow excessive court intervention, thus, undermining the efficiency of arbitration. 

Greenberg and Weeramantry agree that the jurisdictional view is the more appropriate, albeit 

a more diluted approach is the best solution. This article acknowledges that the legitimacy of 

the arbitration is conferred by the party autonomy of the disputants who have submitted their 

controversy to arbitration. In terms of legality, the article asserts that the court's supervision 

and intervention are imperative to support the arbitration procedure and its award. Such 

intervention must not be seen as an intrusive action but rather a supportive tool for the parties. 
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I. INTRODUCTION 

This article will first outline the fundamental principles of arbitration including a brief 

definition of the lex arbitri, explore why the lex arbitri is important, and the significant power 

of the national courts. Following that, the essay will highlight the two different international 

arbitration perspectives, the traditional view and the delocalised view. The analysis will focus 

on illustrating the seat theory and its approach under the common law perspective. Thereupon, 

the essay will elucidate the wording of the New York Convention; particular importance will 

be given to articles V and VII which have been the subject of much debate among scholars due 

to the facultative wording of the provisions. In the second part of this article, the paper will 

explain the delocalisation theory and its foundations, such as the party autonomy principle and 

the fact that an award should not be anchored to the lex arbitri of the country of origin. The 

paper will take the French system as an example of jurisdiction that applies delocalisation 

concepts. Afterwards, the article will discuss the judicial intervention of the courts and its effect 

on arbitration proceedings. To conclude, this paper will criticise the pure delocalised view by 

introducing a possible hybrid approach. Moreover, the essay will discuss the statement 

proposed by Greenberg and Weeramantry, which states that the legitimacy of the arbitration is 

conferred by the lex arbitri. Thus, this essay proposes that the legitimacy aspect of the 

arbitration agreement is conferred by the autonomy of the parties; nevertheless, the supervision 

and intervention of the courts are necessary to uphold the legitimacy and legality of the 

arbitration procedure. 

 

II. FUNDAMENTAL PRINCIPLES OF INTERNATIONAL ARBITRATION 

When two contracting parties draft a commercial contract, they include an arbitration clause 

where they autonomously agree to refer their eventual disputes to an arbitral tribunal. The 

consent given by the parties to the arbitration agreement is of utmost importance in the context 

of international arbitration.1 The arbitration procedure depicts the intention of both contracting 

SDUWLHV�WR�DUELWUDWH��LQGHHG��VXFK�LQWHQWLRQ�LV�LQFOXGHG�LQ�WKH�µSDUW\�DXWRQRP\¶�SULQFLSOH�2 The 

arbitration clause stipulates, inter alia, the place of the arbitration, the substantive law 

 
1  0�'LFNVRQ��¶3DUW\�$XWRQRP\�DQG�-XVWLFH�LQ�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ·��������������,QWHUQDWLRQDO�

Journal of Law and Management 114. 
2  &�/DX�DQG�&�+RUODFK��¶3DUW\�$XWRQRP\² 7KH�7XUQLQJ�3RLQW"·�������������'LVSXWH�5HVROXWLRQ�,QWHUQDWLRQDO������

6�)DJEHPL��¶7KH�'RFWULQH�RI�3DUW\�$XWRQRP\�LQ�,QWHUQDWLRQDO�&RPPHUFLDO $UELWUDWLRQ��0\WK�RU�5HDOLW\"·��������
6 Journal of Sustainable Development Law and Policy 222. 
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governing the contract, and the applicable law governing the arbitration clause (hereinafter lex 

arbitri).3 Indeed, arbitration is a convoluted synergy of laws; thus, it is feasible to have different 

laws governing the dispute. 

While the lex arbitri is the law governing the arbitration agreement, the dispute itself may 

EH� MXGJHG�RQ�D�GLIIHUHQW� ODZ��VRPHWLPHV�UHIHUUHG� WR�DV� WKH� µVXEVWDQWLYH� ODZ¶�RI� WKH�GLVSXWH��

Indeed, such distinction of laws is possible under the principle of separability which provides 

that an arbitration clause is separate and distinct from the main contract.4 This principle is 

further reflected in the idea that even where the main contract containing the arbitration clause 

is terminated or invalid, the arbitration clause itself is deemed to survive.5  

 

A. WHY IS THE LEX ARBITRI IMPORTANT? 

The lex arbitri plays an essential role in the context of international arbitration. For 

instance, it defines the arbitration agreement and how it should be expressed i.e., writing. It 

also specifies which matters can be settled by arbitration, i.e., arbitrability of the dispute. 

Indeed, the concept of arbitrability bestows powers to the arbitrators to deal only with issues 

circumscribed by the law governing the arbitration agreement. This principle is paramount 

VLQFH� VRPH� LVVXHV� DIIHFWLQJ� SXEOLF� SROLF\� RU� WKLUG� SDUWLHV¶� ULJKWV� Fannot be addressed to 

arbitration.6 Nevertheless, if a particular matter is not arbitrable in one country due to the 

infringement of national public policy, it could be arbitrable in another jurisdiction whereby 

the dispute does not infringe on public policy concerns. The lex arbitri covers a wide range of 

aspects of the arbitration procedure such as the constitution of the arbitral tribunal, the 

procedure to nominate arbitrators, and the concession of interim measures of protection such 

as anti-suit injunctions to protect the arbitral proceedings.7 More importantly, it inspects the 

validity and finality of the award provided by the arbitrators.8 

 
3  N Blackaby and C Partasides QC, Redfern and Hunter on International Arbitration (6th edn, 2015) 71. 
4  Fiona Trust and Holding Corporation and ors v Privalov and ors [2007] EWCA Civ 20, [2007] 1 ALL ER (Comm) 891, 

>����@�%XV�/5������>����@���/OR\G·V�5HS��>����@�$//�(5��'�������-DQ���$�0XVWDID\HYD��¶'RFWULQH�RI�
6HSDUDELOLW\�LQ�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ·����������%DNX�6WDWH�8QLYHUVLW\�/DZ�5HYLHZ���� 

5  Arbitration Act 1996, section 7; Harbour Assurance Co (UK) Ltd v Kansa General International Insurance Co Ltd [1993] 
4%������>����@���:/5�����>����@���$//�(5������>����@���/OR\G·V�5HS������>����@���:/8.������6HH�DOVR��
Beijing Jianlong Heavy Industry Group v Golden Ocean Group Ltd [2013] EWHC 1063 (Comm), [2013] 2 ALL ER 
�&RPP�������>����@���/OR\G·V�5HS�����>����@���:/8.�����>����@���&/&����� 

6  Fulham Football Club (1987) Ltd v Richards [2011] EWCA Civ 855 at 40, [2012] Ch 333, [2012] 2 WLR 1008, [2012] 
1 ALL ER 414, [2012] 1 ALL ER (Comm) 1148, [2012] Bus LR 606, [2011] 7 WLUK 630, [2011] BCC 910, 
[2012] 1 BCLC 335, [2012] 1 CLC 850, [2011] Arb LR 22, [2012] CLY 517. 

7  Arbitration Act 1996, section 15-29. 
8  ibid, section 46²58. 
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In the case of Paul Smith Ltd,9 6WH\Q�-�DVVHUWHG�WKDW�µ>W@KH�ODZ�JRYHUQLQJ�WKH�DUELWUDWLRQ�

[lex arbitri] comprises the rules governing interim measures, the rules empowering the exercise 

E\�WKH�&RXUW�RI�VXSSRUWLYH�PHDVXUHV�WR�DVVLVW�DQ�DUELWUDWLRQ�>«@�DQG�WKH�UXOHV�SURYLGLQJ�IRU�WKH�

H[HUFLVH�E\�WKH�&RXUW�RI�LWV�VXSHUYLVRU\�MXULVGLFWLRQ�RYHU�DUELWUDWLRQV�¶10 More importantly, the 

lex arbitri is characterised by mandatory rules that apply directly to the arbitration procedure; 

hence, the lex arbitri inspects the proceedings and ensures that it complies with certain legal 

requirements in order to be admissible for enforcement.11 

 

III. SEAT THEORY � JURISDICTIONAL PERSPECTIVE 

The seat theory derives its principles from the jurisdictional perspective of arbitration, which 

asserts that the supervision of the national law is a fundamental aspect of the legitimacy of the 

arbitration procedure. The jurisdictional view declares that the validity of the arbitration 

agreements and its procedure must be supervised by the domestic laws; therefore, the seat of 

the arbitration bestows the validity of the arbitral award.12 The ratio is that the lex arbitri 

ensures the legality and legitimacy of the arbitration procedure and its resulting award.  

Advocates of the jurisdictional view, such as Francis Mann supported the importance of 

the lex arbitri in the arbitration proceedings.13 He SURSRVHG� WKDW� � µ>L@Q� WKH� OHJDO� VHQVH� QR�

LQWHUQDWLRQDO� DUELWUDWLRQ� H[LVW>V@¶14 and that there is no legal system which would allow 

LQGLYLGXDOV�µ>«@�WR�DFW�RXWVLGH�WKH�FRQILQHV�RI�D�V\VWHP�RI�PXQLFLSDO�ODZ�>«@�¶15 Indeed, he 

believed WKDW� µ>«@� WKH� LGHD�RI� Whe autonomy of the parties exists only by virtue of a given 

V\VWHP�RI�PXQLFLSDO�ODZ�>«@�¶16 

Furthermore, Mann argued that, since the procedural law of the country supervises the 

DUELWUDO�SURFHHGLQJV��µ>«@�HYHU\�DUELWUDWLRQ�LV�D�QDWLRQDO�DUELWUDWLRQ��WKDW�Ls to say, subject to a 

VSHFLILF�V\VWHP�RI�QDWLRQDO�ODZ�¶17 It can be noticed the insistent focus on the municipal law 

(lex arbitri) of the country. Other scholars such as Luzzatto have also made clear their stance 

in terms of the lex arbitri and the arbitration proceedings; indeed, he stated that the international 

commercial arbitration practice is capable of performing by virtue of the legal system of the 

 
9  Paul Smith Ltd v H&S International Holding Inc >����@���/OR\G·V�5HS����� 
10  ibid 130. 
11  Steyn J, Towards a New English Arbitration Act (1991) 7 Arbitration International (No.1) 17-26. 
12  Yu Hong-/LQ��¶$�7KHRUHWLFDO�2YHUYLHZ�RI�WKH�)RXQGDWLRQV�RI�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ·�������������

Contemporary Asia Arbitration Journal 255, 258. 
13  )$�0DQQ��¶The UNCITRAL Model Law ² /H[�)DFLW�$UELWUXP· (1986) 2(3) Arbitration International 241. 
14  ibid 245. 
15  ibid.  
16  ibid. 
17  ibid. 
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seat.18 /X]]DWWR�KDV�GHFODUHG�WKDW�µ>«@�LQWHUQDWLRQDO�FRPPHUFLDO�DUELWUDWLRQ�FDQQRW�H[LVW�DV�D�

legal iQVWLWXWLRQ�WUXO\�LQWHUQDWLRQDO�LQ�FKDUDFWHU�>DQG@�LV�VXEMHFW�WR�DOWHUDWLRQV�>«@�DV�D�UHVXOW�RI�

WKH�RSHUDWLRQ�RI�PXQLFLSDO�SULQFLSOHV�>«@�¶19  

However, the seat selection is of utmost importance for the seat theory since it is an 

H[SUHVVLRQ�RI�WKH�SDUWLHV¶�intention to be subject to that situs and its lex arbitri. Saville LJ stated 

WKDW� µ>E@\�FKRRVLQJ�D�FRXQWU\� LQ�ZKLFK� WR�DUELWUDWH� WKH�SDUWLHV�KDYH��H[�K\SRWKHVL��FUHDWHG�D�

close connection between the arbitration and that country and it is reasonable to assume from 

their choice that they have attached some importance to the relevant laws of that country 

>«@�¶20 $V�VXFK�� LQ�WKH�8QLWHG�.LQJGRP��WKH�FRXUWV�KDYH�EHHQ�SURQH�WR�VXSSRUW� WKH�SDUWLHV¶�

choice of law, and nonetheless, in the absence of a clear expression of the lex arbitri, the court 

ZLOO�FODULI\�WKH�SDUWLHV¶�LQWHQWLRQ� 

 

A. SEAT THEORY ± COMMON LAW PERSPECTIVE  

The approach adopted by English courts has always been characterised by their pro-

arbitration stance and supervisory role. Indeed, judges have been supportive of the seat theory 

in a wide range of cases. For instance, in the case of Naviera Amazonia Peruana,21 the court 

provided a coherent analysis of the choice of the seat and whether the lex arbitri was English 

RU�3HUXYLDQ��,Q�SDUWLFXODU��.HUU�/-�FODLPHG�WKDW�µ>«@�HYHU\�DUELWUDWLRQ�PXVW�KDYH�D�³VHDW´�RU�

locus arbitri or forum which subjects its procedural rules to the municipal law which is there 

LQ�IRUFH�¶22  

Such a stance has been confirmed in the modern case of Enka Inssat Ve,23 which 

established that in the absence of an express choice of law, the arbitration agreement would be 

governed by the law which has the closest connection to it.24Furthermore, it was concluded that 

English courts will always have jurisdiction to intervene in the proceedings and grant anti-suit 

injunctions notwithstanding the interference of the law of another country. Popplewell LJ 

 
18  5�/X]]DWWR��¶,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ�DQG�WKH�0XQLFLSDO�/DZ�RI�6WDWHV·�LQ�&ROOHFWHG�&RXUVHV�RI�WKH�

Hague Academy of International Commercial Law (1977). 
19  ibid 50. 
20  Union of India Ltd v McDonnell Douglas Corp >����@���/OR\G·V�5HS�������� 
21  Naviera Amazonica Peruana SA v Compania Internacional de Seguros del Peru >����@���/OR\G·V�5HS������6HH�DOVR��0�

3DULVK��¶7KH�SURSHU�ODZ�RI�DQ�DUELWUDWLRQ�DJUHHPHQW· (1986) 52(1) Chartered Institute of Arbitrators. 
22  Naviera Amazonica Peruana (n.23) 4. See also, Union of India v McDonnell Douglas Corporation >����@���/OR\G·V�5HS�

48; cf Star Shipping AS v China National Foreign Trade Transportation Corp >����@���/OR\G·V�5HS����� 
23  Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb [2020] UKSC 38, [2020] 1 WLR 4117, [2020] Bus LR 

������>����@���/OR\G·V�5HS������>����@����:/8.�����6HH�DOVR��)�'H�/\��¶7KH�3ODFH�RI�$UELWUDWLRQ�LQ�WKH�&RQIOLFW�
RI�/DZV�LQ�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ��$Q�([HUFLVH�LQ�$UELWUDWLRQ�3ODQQLQJ·��������������
Northwestern Journal of International Law & Business 48. 

24  Sulamerica CIA Nacional De Seguros SA & Ors v Enesa Engenharia SA & Ors [2013] 1 WLR 102, [2012] 2 ALL ER 
(Comm) 795. 
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asserted that the intervention of the curial court granting anti-suit injunctions is an essential 

characteristic of the court to safeguard the integrity of the agreement to arbitrate.25 Indeed, his 

Lordship declared that the anti-suit injunction would bring LQWR� HIIHFW� µ>«@� WKH� SDUWLHV¶�

legitimate expectations of certainty and business efficiency arising from their agreement to 

DUELWUDWH�DQG�FKRLFH�RI�VHDW�DUH�WR�EH�JLYHQ�HIIHFW�¶26 

In PT Garuda Indonesia,27 a dispute arose between two contracting parties concerning 

a lease agreement being held in Jakarta. Nevertheless, the chairman of the tribunal held that for 

the purposes of the forum non conveniens rule, Singapore shall be the proper forum for hearing 

the arbitration. The Court of Appeal of Singapore held that notwithstanding the hearing was 

being entertained in a different place, the seat of the arbitration had not been replaced. In 

SDUWLFXODU��&KDR�+LFN�7LQ�-$�GHFODUHG�WKDW�µ>W@KH�VLJQLILFDQFH�RI�WKH�SODFH�RI�DUELWUDWLRQ�OLHV�LQ�

the fact that for legal reasons the arbitration is to be regarded as situated in that state or territory 

>«@�ZKRVH� ODZV�ZLOO� JRYHUQ� WKH�DUELWUDO� SURFHVV�¶28 For this reason, the seat theory is also 

named as the jurisdictional view since it is the legal concept behind the chosen place that 

matters;29 hence, the seat will not be jeopardised by the peripatetic character of proceedings.30 

The nature of the arbitration agreement is purely procedural and not substantive; as a result, it 

derives its validity from procedural law which is the law of the seat of the arbitration.31 

 

IV. INTERNATIONAL CONVENTION 

The importance of the seat is illustrated in several international conventions such as the 1923 

Geneva Protocol and the United Nations on the Recognition and Enforcement of Foreign 

$UELWUDO�$ZDUGV��1HZ�<RUN�&RQYHQWLRQ��������,QGHHG�� WKH�IRUPHU�VWDWHV� WKDW�µ>W@KH�DUELWUDO�

procedure, including the constitution of the arbitral tribunal, shall be governed by the will of 

the parties and by the law of the country in whose territory the arbLWUDWLRQ�WDNHV�SODFH�¶32 The 

New York Convention (NYC) supports the fact that the seat is an important aspect when a 

party desires to enforce its award. Indeed, Article V of the Convention stipulates the grounds 

under which a requesting party could be denied recognition and enforcement. An award might 

 
25  Enka (n.24) para 55. 
26  ibid. See also, AES Ust-Kamenogorsk Hydropower Plant LLP v Ust-Kamenogorsk Hydropower Plant JSC [2014] 1 ALL 

ER (Comm) 1, [2013] UKSC 35. 
27  PT Garuda Indonesia v Birgen Air [2002] 5 LRC 560, [2002] 1 SLR 393 (CA), [2001] SGHC 262. 
28  ibid 561. 
29  ABB Lummus Global Ltd v Keppel Fels Ltd (1998) 12 CLN 1, 26. 
30  Himpurna California Energy Ltd v Indonesia ����������0HDOH\·V�,QWHUQDWLRQDO�$UELWUDWLRQ�5HSRUW����$-i. 
31  $�7ZHGGDOH�DQG�.�7ZHHGGDOH��¶$UELWUDWLRQ�RI�&RPPHUFLDO�'LVSXWHV��,QWHUQDWLRQDO�DQG�(QJOLVK�/DZ�DQG�3UDFWLFH·�(OUP 

2007) 234. 
32  Geneva Protocol 1923, Article 2. 
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be refused if the law of the country of issuance is satisfied that: the competent arbitral authority 

has not been composed in conformity with the domestic law;33 or the award has been suspended 

or set aside by the same country;34 or the agreement is invalid under the same domestic law; or 

one of the parties is under some incapacity.35 This clearly demonstrates a strong link between 

the lex arbitri of the place of origin and the country where recognition and enforcement are 

sought. Indeed, a suspended award in a particular country could negatively compromise the 

enforceability of the award in another state. 

 

A. FACULTATIVE ASPECT OF THE CONVENTION  

Furthermore, it must be stated that refusal is discretional, and it depends on the court 

where recognition is sought.36  $UWLFOH�9�RI�WKH�1<&�VWDWHV�WKDW�µ>U@HFRJQLWLRQ�DQG�HQIRUFHPHQW�

RI�WKH�DZDUG�PD\�EH�UHIXVHG�>«@�¶37 7KH�XVH�RI�WKH�ZRUG�µPD\¶�KDV�OHG�WR�DQ�H[WHQVLYH�GHEDWH�

between proponents of the seat and delocalised perspective.38 The flexible wording in the 

article demonstrates that national courts are not obliged to refuse recognition or enforcement 

of a foreign arbitral award.39 Further complexities arise if article V is read in conjunction with 

article VII of the Convention. The latter states that the provisions of the Convention should not 

µ>«@�GHSULYH�DQ\�LQWHUHVWHG�SDUW\�RI�DQ\�ULJKW�KH�PD\�KDYH�WR�DYDLO�KLPVHOI�RI�DQ�DUELWUDO�DZDUG�

LQ�WKH�PDQQHU�DQG�WR�WKH�H[WHQW�DOORZHG�E\�WKH�ODZ�>«@�¶40 Therefore, article VII permits a 

country to enforce an award since parties should not be deprived of their right to have the award 

enforced; thus, an annulled award is legally enforceable in other jurisdictions.41 

By virtue of Article VII of the Convention, certain countries have adopted a liberal 

approach to creating their legislation regarding the enforceability of awards. This stance might 

increase the problem of forum shopping in the enforcement phase; thus, parties will seek 

countries with similar attitudes towards annulled arbitral awards.42 In practice, the winning 

 
33  New York Convention 1958, Article V(1)(e). 
34  ibid Article V(1)(d). 
35  ibid Article V(1)(a). 
36  5�6H\DGL��¶(QIRUFHPHQW�RI�DUELWUDO�DZDUGV�DQQXOOHG�E\�WKH�FRXUW�RI�WKH�VHDW·��������������$UELWUDWLRQ����� 
37  New York Convention, Article V(1). 
38  J +LOO��¶7KH�([HUFLVH�RI�-XGLFLDO�'LVFUHWLRQ�LQ�5HODWLRQ�WR�$SSOLFDWLRQV�WR�(QIRUFH�$UELWUDO�$ZDUGV�XQGHU�WKH�

1HZ�<RUN�&RQYHQWLRQ�����·��������2[IRUG�-RXUQDO�RI�/HJDO�6WXGLHV��� 
39  8�0D\HU��¶7KH�(QIRUFHPHQW�RI�$QQXOOHG�$UELWUDO�$ZDUGV��7RZDUGV�D�8QLIRUP�-XGicial Interpretation of the 

�����1HZ�<RUN�&RQYHQWLRQ·����������8QLIRUP�/DZ�5HYLHZ����� 
40  New York Convention 1958, Article VII (1). 
41  .�'DYLV��¶8QFRQYHQWLRQDO�:LVGRP��$�1HZ�/RRN�DW�$UWLFOHV�9�DQG�9,,�RI�WKH�&RQYHQWLRQ�RQ�WKH�5HFRJQLWLRQ�

and Enforcement oI�)RUHLJQ�$UELWUDO�$ZDUGV·�����������7H[DV�,QWHUQDWLRQDO�/DZ�-RXUQDO���� 
42  5�.UHLQGOHU��¶$UELWUDO�)RUXP�6KRSSLQJ·�LQ�-�/HZ��%�&UHPDGHV�DQG�RWKHUV��HGV���Dossiers ICC Insitute of World 

Business Law: Parallel State and Arbitral Procedures in International Arbitration (ICC Publishing 2005) 
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party of an award will seize the assets of the losing party where such assets are located, leading 

to multiple enforcement proceedings.43 

 

V. DELOCALISATION THEORY  

The delocalisation theory professes that international arbitration should not be anchored to the 

legal system where the award was issued, i.e., lex arbitri.44 Contrary to the jurisdictional 

perspective, some scholars believe that international arbitration should be free from any 

municipal law; nevertheless, the only connection should be with the place where enforcement 

is sought.45 7KHUHIRUH��WKH�DZDUG�LV�FRQVLGHUHG�µD-QDWLRQDO¶�DQG�IUHH�WR�IORDW�IURP�WKH�QDWLRQDO�

legal system where it was created. Indeed, under of Article VII of the NYC, suspended awards 

in the country of origin will not be deprived of their right to be enforced in other jurisdictions; 

hence, they can float and be recognised elsewhere.46 

Jan Paulssen, an ardent proponent of the delocalisatiRQ� WKHRU\�� FODLPHG� WKDW� µ>V@R� WKH�

TXHVWLRQ�LV�QRW�VR�PXFK�ZKHWKHU�DQ�DZDUG�PD\�IORDW�>«@�EXW�ZKHWKHU�LW�PD\�DOVR�GULIW��WKDW�LV�

to say enjoy a potential for recognition in one or more enforcement jurisdictions without being 

ultimately anchored in the natioQDO� OHJDO�V\VWHP�RI�WKH�FRXQWU\�ZKHUH�LW�ZDV�UHQGHUHG�¶47He 

advocates that if an arbitral award is rendered in a certain country and the courts of such a place 

have overruled the decision, it might be enforced in a different country nonetheless.48 He 

supports this position by stating that many judicial systems are inclined to enforce an award 

provided that it is satisfied that the award is binding in their national law.49 

According to Paulssen, instead of having two places of judicial control, such as the lex 

arbitri and the country of enforcement, only the latter should prevail.50 Such an approach would 

not consider the grounds for refusal established in Article V(1)(e) of the NYC, which states 

that if an award has been suspended in the country of origin, it may be refused enforcement in 

another jurisdiction. This is possible by virtue of Article VII of the New York Convention, 

which asserts that an interested party should not be deprived of the right to have its arbitral 

 
43  /�6LOEHUPDQ�DQG�0�6FKHUHU��¶)RUXP�6KRSSLQJ�DQG�3RVW-$ZDUG�-XGJPHQWV·�������������3.8�7UDQVQDWLRQDO�/DZ�

Review 115. 
44  /L��¶7KH�$SSOLFDWLRQ�RI�WKH�'HORFDOLVDWLRQ�7KHRU\�LQ�&XUUHQW�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ·�>����@�

ICCLR 1. 
45  -�3DXOVVHQ��¶'HORFDOLVDWLRQ�RI�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ��:KHQ�DQG�:K\�LW�0DWWHUV·��������������

International and Comparative Law Quarterly 53. 
46  ibid. See also, Seyadi (n.37). 
47  -�3DXOVVRQ��¶$UELWUDWLRQ�8QERXQG·��������������,QWHUQDWLRQDO�DQG�&RPSDUDWLYH�/DZ�4XDUWHUO\����� 
48  ibid 363. 
49  ibid. 
50  ibid.  
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award enforced in the country where enforcement is sought.51 Indeed, several countries follow 

this type of theory, such as the French and the US system.52 A pure delocalised system, 

however, has been proved to be inappropriate in Belgium. The country prevented its national 

courts to annul an award unless one of the disputants was Belgian. The criticism forced the 

country to follow the Swiss approach, whereby parties are allowed to exclude judicial 

supervision if they so agree.53 Nevertheless, it seems that most foreign disputants do not 

exclude the intervention of the courts. This demonstrates that parties do prefer to have some 

supervision of their dispute.54 

 

A. DELOCALISATION ± PARTY AUTONOMY 

The delocalisation theory is characterised by its focus on the party autonomy principle.55 

The theory declares that both parties should have decided voluntarily to be subject to a specific 

legal system. Therefore, without a clear expression of the legal system in their arbitration 

agreement, the parties should not be anchored to the place chosen only for its geographical 

convenience or its neutrality.56 Indeed, some parties might choose a specific place to have the 

arbitration proceedings due to the lack of connection of both parties to such a place in order to 

obtain fairness and equal treatment. 

Dumoulin developed the concept of party autonomy, asserting that the principle was 

the cornerstone of contract law.57 Therefore, the FRQWUDFWLQJ� SDUWLHV¶� LQWHQWLRQ� LV� FUXFLDO� WR�

determine the law that will govern the contract.58 The New York Convention seems to endorse 

the principle of party autonomy in Article V, which states that an award might be refused if 

µ>«@�WKH�SURFHGXUH�ZDV�QRW�LQ�DFFRUGDQFH�ZLWK�WKH�DJUHHPHQW�RI�WKH�SDUWLHV��RU��IDLOLQJ�VXFK�

agreement, was not in accordance with the law of the country where the arbitration took 

SODFH�¶59  

 
51  New York Convention 1958, Article VII (1). 
52  0�%DUU\��¶(QIRUFLQJ�$ZDUGV�)ROORZLQJ�D�'HFLVLRQ�DW�WKH�6HDW��WKH�86�RU�WKH�)UHQFK�$SSURDFK·��Kluwer 

Arbitration Blog, 27 November 2014) < http://arbitrationblog.kluwerarbitration.com/2014/11/27/enforcing-
awards-following-a-decision-at-the-seat-the-us-or-the-french-approach/> accessed 20 March 2021. 

53J  6DYDJH�DQG�(�*DLOODUG��¶Fouchard, Gaillard and GoldmDQ�RQ�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ· (Kluwer Law 1999) 
74. 

54  B Leurent, 'Reflections on the International Effectiveness of Arbitration Awards' (1996) 12 Arbitration 
International 269. 

55  &�&KDWWHUMHH��¶7KH�5HDOLW\�RI�WKH�3DUW\�$XWRQRP\�5XOH�LQ�,QWHUQDWLRQDO�$UELWUDWLRQ·�����������-RXUQDO�RI�
International Arbitration 539. 

56  +�<QWHPD��¶$XWRQRP\�LQ�&KRLFH�RI�/DZ·�������������7KH�$PHULFDQ�-RXUQDO�RI�&RPSDUDWLYH�/DZ����� 
57  (�/RUHQ]HQ�¶9DOLGLW\�DQG�(IIHFWV�RI�&RQWUDFWV�LQ�WKH�&RQIOLFW�RI�/DZV·����������(6) The Yale Law Journal 565. 
58  0�=KDQJ��¶3DUW\�$XWRQRP\�DQG�%H\RQG��,QWHUQDWLRQDO�3HUVSHFWLYH�RI�&RQWUDFWXDO�&KRLFH�RI�/DZ·�����������

Emory International Law Review 511. 
59  New York Convention 1958, Article V(1)(d). 
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Several provisions contained in the UNCITRAL Model law enshrine the principle of 

party autonomy. For instance, article 28(3) states that arbitrators can act ex aequo et bono or 

as amiable compositeur only if both parties have bestowed them with such powers.60 

)XUWKHUPRUH��DUWLFOH����VWDWHV�WKDW�µVXEMHFW�WR�WKH�SURYLVLRQV�RI�WKLV�/DZ��WKH�SDUWLHV�DUH�IUHH�WR�

DJUHH�RQ�WKH�SURFHGXUH�WR�EH�IROORZHG�E\�WKH�DUELWUDO�WULEXQDO�LQ�FRQGXFWLQJ�WKH�SURFHHGLQJV�¶61 

Additionally, arbitrators possessed the principle of Kompetenz-Kompetenz, which confers to 

them the authority to rule on their jurisdiction.62 Some scholars argued that this power is 

derived from the arbitration agreement;63 conversely, others asserted that it derives from 

domestic law since if the arbitral tribunal regards the agreement void, they do not have to 

require the court to provide support in such matters.64 

However, there are certain limitations to the party autonomy principle;65 for instance, 

both parties must adhere to certain mandatory provisions stated in the law governing the 

arbitration agreement.66 Indeed, Schedule 1 of the English Arbitration Act 1996 enumerates a 

number of mandatory requirements, such as the immunity of the arbitrator,67 the stay of legal 

proceedings,68 general duties of parties,69 et cetera.70  

 

B. DELOCALISATION ± THE FRENCH APPROACH  

The French jurisdiction has been favourable to the delocalisation theory to enforce 

DQQXOOHG�DZDUGV�DQG�FRQVLGHU�WKH�DUELWUDWLRQ�µDQDWLRQDO¶��)RU�LQVWDQFH��LQ�WKH�FDVH�RI�Société 

Pabalk Ticaret Limited Sirketi,71  the Court of Appeal of Paris stated that pursuant to Article 

V(1)(e) of the New York Convention, it would refuse recognition and enforcement of an award 

 
60  UNCITRAL Model Law, Article 28(1). 
61  81&,75$/�0RGHO�/DZ��$UWLFOH��������6HH�DOVR��(�*DLOODUG�DQG�-�6DYDJH��¶Fouchard, Gaillard, Goldman on 

International Commercial Arbitration·��.OXZHU�/DZ�,QWHUQDWLRQDO�������SDUD������ 
62  81&,75$/�0RGHO�/DZ��$UWLFOH�����6HH�DOVR��$�.DZKDUX��¶$UELWUDO�-XULVGLFWLRQ·�����������1HZ�=HDODQG�

Universities Law Review 238. 
63  -�/HZ��¶$FKLHYLQJ�WKH�'UHDP��$XWRQRPRXV�$UELWUDWLRQ·��������������$UELWUDWLRQ�,QWHUQDWLRQDO����� 
64  A Kawharu (n.63) 240. 
65  *�&RUGHUR��¶,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ�² 3DUW\�$XWRQRP\�DQG�0DQGDWRU\�5XOHV·��������������1RUGLF�

Journal of International Law 375. 
66  9�/XNH��¶%UHDNLQJ�LQ�WKH�¶XQUXO\�KRUVH·��WKH�VWDWXV�RI�PDQGDWRU\�UXOHV�RI�ODZ�DV�D�SXEOLF�SROLF\�EDVLV�IRU�WKH�Qon-

HQIRUFHPHQW�RI�DUELWUDO�DZDUGV·�����������$XVWUDOLDQ�,QWHUQDWLRQDO�/DZ����� 
67  Arbitration Act 1996, s 29. 
68  ibid, ss 9, 10, and 11. 
69  ibid, s 40.  
70  2�3HUHSHO\QVND��¶3DUW\�$XWRQRP\�YV��0DQGDWRU\�5XOHV�LQ�,QWHUQDWLRQDO�$UELWUDWLRQ·�>����@�8NUDLQLDQ�-ournal of 

Business Law 38. 
71  Société Pabalk Ticaret Sirketi v Société Anonyme Norsolor, Court of Cassation, France, 83-11.355, 9 October 1884; G 

3HWURFKLORV��¶(QIRUFLQJ�$ZDUGV�$QQXOOHG�LQ�WKHLU�6WDWH�RI�2ULJLQ�XQGHU�WKH�1HZ�<RUN�&RQYHQWLRQ·��������������
IQWHUQDWLRQDO�	�&RPSDUDWLYH�/DZ�4XDUWHUO\������6HH�DOVR��6�*UDYHO�DQG�3�3HWHUVRQ��¶)UHQFK�/DZ�DQG�
Arbitration Clauses ² Distinguishing Scope from Validity: Comment on ,&&�&DVH�1R�������)LQDO�$ZDUG· (1992) 
37 McGill Law Journal 510. 



Legitimacy and Legality within the Seat and Delocalisation Theory    76 
 

 

since it has been set aside by a competent authority in the country of origin. As a result, the 

Court of Appeal concluded to deny the enforcement of the award partially. Nevertheless, the 

Supreme Court of Paris overruled the judgement of the Court of Appeal by asserting that the 

enforcement of an award is possible if the law of the country where enforcement is sought 

permits it.72 Indeed, the Supreme Court stated that the Court of Appeal should have revised the 

French Civil Code to analyse whether Palbak could enforce the award under French law.  

French courts have been reluctant to accept an arbitral procedure attached to the country 

where the award is rendered. Indeed, despite the situs being chosen for its neutrality, the place 

of the arbitration is considered irrelevant since it is not an expressed intention of the parties to 

be subject to it.73 This approach is illustrated in the case of Gotaverken Arendal,74 where 

Gotaverken and the Libyan Maritime Transport (LG) entered into a lease agreement regarding 

the construction of three oil tankers. LG was reluctant to accept the delivery of the tankers due 

to the alleged breach committed by Gotaverken. Indeed, Gotaverken utilised some components 

from Israel to construct the tankers, which clearly violated Libyan law. Furthermore, LG 

argued that the way the tankers were built was not in accordance with the detailed conditions 

both parties had agreed. The arbitration agreement provided Paris as the place of the arbitration 

under the ICC rules. However, the tribunal rendered an award in favour of Gotaverken; 

consequently, LG challenged the award before the Court of Appeal in Paris and argued that 

French law governed the arbitration agreement; ergo, it had jurisdiction over the dispute. 

Subsequently, the court dismissed the appeal that the nationality of the award was not French; 

LQVWHDG��WKH�DUELWUDO�DZDUG�KDG�DQ�µLQWHUQDWLRQDO¶�KDOOPDUN�75 Consequently, Gotaverken went 

to Sweden to have the award enforced; indeed, it was argued that the court of Sweden was the 

most appropriate to deal with such a matter. However, by virtue of the New York Convention 

1958, the exequatur of the award in the country of origin is not a necessary requirement to 

enforce it in another State. The conclusion taken by the court is that, firstly, both parties did 

not have any connection to the French legal system; indeed, both parties had different 

nationalities. Secondly, the transactions undertaken by both parties did not have any 

relationship with the French territory; the two contracting parties had chosen Paris as the seat 

of the arbitration for neutrality purposes and did not consent to be subject to the French legal 

system. 

 
72  Société Pabalk (n 72). 
73  0�$KPHG��¶7KH�LQIOXHQFH�RI�WKH�GHORFDOLVDWLRQ�DQG�VHDW�WKHRU\�XSRQ�MXGLFLDO�DWWLWXGHV�WRZDUGV�LQWHUQDWLRQDO�

FRPPHUFLDO�DUELWUDWLRQ·��������������$UELWUDWLRQ����� 
74  Gotaverken Arendal AB v Libyan General National Maritime Transport Co��&RXU�G·$SSHO�GH�Paris (21 February 1980). 
75  M Amed (n 74) 409. 



77    Legitimacy and Legality within the Seat and Delocalisation Theory 
 

 

As mentioned at the beginning of the article, the grounds of refusal in the New York 

Convention are discretional. Legal systems are entitled to shape their criteria in their own 

manner. French courts do not consider certain awards to have nationality as in the case of 

Gotaverken; hence, if an award is suspended or set aside in one country, it can still be enforced 

in France. 

In the case of Hilmarton Ltd v Ommium de Traitement et de Valorisation (OTV),76 the 

arbitral tribunal found itself favouring OTV and issued an award. Subsequently, Hilmarton 

challenged the decision before the Swiss courts, which ruled to set aside the award. 

Nevertheless, OTV enforced the arbitral decision before the French courts despite the Swiss 

court had set it aside. Indeed, the Cour de Cassation recognised the international aspect of the 

award and asserted that it would not compromise its enforcement in France despite being 

challenged in another jurisdiction. The court stated as follows: ³the award is not integrated in 

the legal system of that State, so that it remains in existence even if set aside and its recognition 

in France is not contrary to international public policy.´77 Likewise, in PT Putrabali v Rena 

Holding,78 the Cour de Cassation dealt with two awards, with the former being set aside. 

However, the court, influenced by the Hilmarton case, enforced the first award despite being 

set aside in London.  

,W�LV�HYLGHQW�KRZ�)UHQFK�FRXUWV�FRQVLGHU�IRUHLJQ�DUELWUDO�DZDUGV�DV�EHLQJ�µLQWHUQDWLRQDO¶�

and not attached to the legal system where it was issued.79 Nevertheless, some countries have 

acknowledged the approach taken by the French system, but do not follow it. For instance, in 

the case of Dallah Real Estate,80 the UK Supreme Court enlightened the French approach, 

which believes that the ³>«@� WKH�DUELWUDWLRQ�DJUHHPHQWV�GHULYH� WKHLU�H[LVWHQFH��YDOLGLW\�DQG�

effect from supra-national law, without it being necessary to refer to any national law.´81 

However, Kerr LJ had expressed his reluctance to approve the delocalisation theory in the case 

of Bank Mellat,82 whereby he declared that ³our jurisprudence does not recognise the concept 

 
76  Société Hilmarton Ltd v. Société Omnium de traitement et de valorisation (OTV) [1994] (cour de cassation). 
77  ibid. See also, Omnium de Traitement et de valorisation (OTV) v Hilmarton Ltd [1999] 2 All ER (Comm) 146. 
78  Société PT Putrabali Adyamulia v Société Rena Holding et Société Mnogutia Est Epices [2007] Rev Arb 507 
79  ibid. 
80  Dallah Real Estate and Tourism Holding Co v Ministry of Religious Affairs, Government of Pakistan [2010] UKSC 46, 

[2010] 3 WLR 1472, [2011] 1 AC 763, [2011] 1 ALL ER 485; See also, Star Shipping SA v China Foreign Trade 
7UDQVSRUWDWLRQ�&RUS��7KH�6WDU�7H[DV��>����@���/OR\G·V�5HS����� 

81  Dallah Real Estate [2010] UKSC 4 [15]. 
82  Bank Mellat v Helleniki Techniki SA [1984] QB 291, [1983] 3 WLR 783, [1983] 3 ALL ER 428, [1983] 6 WLUK 

200. 
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of arbitral procedures floating in the transnational firmament, unconnected with any municipal 

system of law.´83 

 

C. DELOCALISATION ± US APPROACH 

The US seems to take a similar stance to the French system. In the case of Cromalloy,84 

the US court and the Court of Appeal of Paris enforced a foreign award that was set aside in 

Egypt. The enforcement in the two jurisdictions was possible since neither the US nor the 

French system regards the annulment of an arbitral award as a ground to refuse enforcement in 

their jurisdictions. Indeed, the US and French system consider that if an award is in breach of 

public policy in a certain state, it might not be contrary to the public policy system in France 

or the US; thus, enforcement is possible. As mentioned earlier, the interpretation of Article V 

RI�WKH�1HZ�<RUN�&RQYHQWLRQ�LV�GLVFUHWLRQDO��7KH�86�FRXUW�KLJKOLJKWHG�WKDW�WKH�ZRUG�µPD\¶�LQ�

the article leads to a permissive approach to approve annulled foreign arbitral awards. 

Furthermore, the court sustains its position by arguing that the wording of Article VII of the 

Convention allows the State to support the right of the parties to have their awards enforced, 

despite being challenged in another jurisdiction.85  

 

D. CRITICISM OF THE DELOCALISATION THEORY 

The delocalisation theory has been criticised as ³wholly unrealistic´ or ³far-fetched 

reality´.86 International arbitration cannot exist in a legal vacuum whereby there is no control 

or supervision of the arbitration proceedings.87 The theory has been considered deceptive and 

impractical for many scholars; indeed, the theory not only provides uncertainty for both 

disputants but also unfairness for the losing party. The possibility to enforce an award in 

another jurisdiction despite being set aside is controversial from a legal perspective and does 

not respect the finality principle of the award.88 Indeed, it is evident from the French cases that 

 
83  ibid 3. See also, Minmetals Germany GmbH v Ferco Steel Ltd [1999] 1 ALL ER (Comm) 315, [1999] 1 WLUK 570, 

[1999] CLC 647; Whiworth Street Estates (Manchester) Ltd v James Miller & Partners Ltd [1970] AC 583, [1970] 2 WLR 
728, [1970] 1 ALL ER 796; International Tank and Pipe SAK v Kuwait Aviation Fuelling Co KSC [1975] QB 224, 
[1974] 3 WLR 721, [1975] 1 ALL ER 242. 

84  Chromalloy Aeroservices v Arab Republic of Egypt [1997] 95/23025 Paris Court of Appeal; Chromalloy Aeroservices v The 
Arab Republic of Egypt 939 F. Supp 907 (DDC 1996). 

85  New York Convention 1958, Article VII(1); Chromalloy (n.54) 909. 
86  :�3DUN��¶7KH�/H[�/RFL�$UELWUL�DQG�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ·�����������,QWHUQDWLRQDO�	�&RPSDUDWLYH�

/DZ�4XDUWHUO\�����/L��¶7KH�$SSOLFDWLRQ�RI�WKH�'HORFDOLVDWLRQ�7KHRU\�LQ�&XUUHQW�,QWHUQDWLRQDO�&RPPHUFLDO�
$UELWUDWLRQ·�>����@�,&&/5���� 

87  Tweeddale (n.32) 250. 
88  R GoodH��¶7KH�5ROH�RI�WKH�/H[�/RFL�$UELWUL�LQ�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ·��������������$UELWUDWLRQ�

International 19, 21. 
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the issue in dispute reached the highest court; thus, the French system has not promoted the 

principle of finality in its own jurisdiction. In conjunction with this approach, the losing party 

of an arbitral award might have to litigate in several jurisdictions where he has assets.89 

Consequently, the arbitration would be costly for a party who has to use its economic sources 

to finance the litigations in different countries.90 

The support given to the party autonomy principle in the delocalisation theory is 

controversial. In the Chromalloy case, both parties agreed in their arbitration clause to be 

subject to Egyptian law and chose Cairo as the seat of the arbitration. As such, Roy Goode 

DUJXHV�WKDW�µ>«@�RQ�ZKDW�EDVLV�FRXOG�WKH�&RXUW�RI�&DVVDWLRQ�GLVUHJDUG�WKH�H[SUHVV�FKRLFH�RI�WKH�

parties and instead determine that the award was not integrated into the Egyptian legal 

V\VWHP"¶91 

 

VI. JUDICIAL INTERVENTION  
Frequently, contracting parties choose the place of the arbitration in a country that is considered 

µQHXWUDO¶� DQG� LV� FRPPRQO\� D� SODFH�ZKHUH� QHLWKHU� RI� WKH� GLVSXWDQWV� KDV� UHVLGHQFH� RU� DVVHWV��

,QGHHG��/RUG�+RIIPDQ�VWDWHG�WKDW�µ>«@�WKH�VLWXV�DQG�JRYHUQLQJ�ODZ�DUH�JHQHUDOO\�FKRVHQ�E\�WKH�

parties on grounds of neutrality, availability of legal services, and the unobtrusive effectiveness 

RI�WKH�VXSHUYLVRU\�MXULVGLFWLRQ�¶92 Therefore, the place chosen by the disputants is crucial since 

it may influence the conduct of the arbitration proceedings. For instance, in circumstances 

where parties order interim measures of protection or anti-suit injunctions, it is necessary to 

intervene in order to provide assistance to the arbitration procedure.93 A legislative illustration 

RI� WKLV� VLWXDWLRQ� LV� ODLG� GRZQ� LQ�$UWLFOH� �� RI� WKH�0RGHO� /DZ��ZKLFK� VWDWHV� WKDW� µ>L@W� LV� QRW�

incompatible with an arbitration agreement for a party to request, before or during arbitral 

proceedings, from a court an interim measure of protection and for a court to grant such 

PHDVXUH�¶94 

7KH� VXSHUYLVRU\� UROH� RI� WKH� FRXUWV� KDV� EHHQ� VXSSRUWLYH� RI� UHVSHFWLQJ� WKH� SDUWLHV¶�

legitimate expectations to arbitrate.95 For instance, there are several cases concerning petitions 

to liquidate companies for overdue payments despite having an arbitration agreement 

 
89  ibid. 
90  ibid. 35. 
91  ibid. 31. 
92  West Tankers v RAS (the Front Comor) >����@���/OR\G·V�5HS�����>��@� 
93  Fiona (n.5). 
94  UNCITRAL Model Law on International Commercial Arbitration, Article 9. 
95  -�*ROGULQJ��¶7KH�6XSHUYLVRU\�-XULVGLFWLRQ�RI�WKH�&RXUWV�RYHU�'HFLVLRQV�RI�/DZ�E\�WKH�7ULEXQDOV·�������������

Melbourne University Law Review 669. 
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governing their disputes.96 Therefore, courts have been willing to dismiss those petitions to 

enforce the arbitration agreement between the disputants. Indeed, it is evident the proclivity of 

English courts to strike a balance between the party autonomy principle and judicial 

interference.97 Indeed, the latter should not be regarded as intrusive; instead, it has been 

acknowledged as supportive. For this reason, the lex arbitri is a fundamental aspect of the 

arbitral proceedings if parties want to have their expectations to be respected.98  

There are several risks of living in a jurisdiction that permits arbitral awards to be 

invulnerable from judicial review. Firstly, there might be a collision of opposite decisions 

concerning the same argument from two different tribunals, as happened in PT Putrabali. A 

further concern might be that, without judicial review, arbitrators might not perform their duty 

competently. On the other hand, excessive intervention from the courts might induce parties to 

DYDLO�WKHPVHOYHV�RI�WKHLU�ULJKW�WR�DSSHDO�WR�D�FRXQWU\¶V�MXGLFLDO�KLHUDUFK\��FRPSURPLVLQJ�WKH�

privacy aspect of international arbitratioQ�� ,QGHHG�� 6HFRPE� DUJXHV� WKDW� µ>«@� LI� WKHUH� LV� DQ�

opportunity to challenge an arbitral award, no matter what the nature is, the party would like 

WR�WDNH�LW�¶99 A possible solution has been proposed by article 5 of the UNCITRAL Model Law 

VWDWLQJ�WKDW�µ>«@�QR�FRXUW�VKDOO�LQWHUYHQH�H[FHSW�ZKHUH�VR�SURYLGHG�LQ�WKLV�/DZ�¶100  

In extraordinary circumstances, English courts have decided obiter dictum the possibility 

to grant anti-arbitration injunctions. The guidance provided in the case of Compagnie 

Nouvelle,101 has conferred an illustration whereby courts could grant anti-arbitration 

LQMXQFWLRQV�LI�WKH�FRXUW�LV�VDWLVILHG�WKDW�WKH�SDUWLFLSDWLRQ�WR�DUELWUDWLRQ�ZRXOG�EH�µ>«@�RSSUHVVLYH�

DQG� YH[DWLRXV� >«@�102 Those circumstances were re-examined in the modern case of 

Sabbagh,103 which despite the court did not grant such an injunction, it was agreed that it could 

EH�SRVVLEOH�IRU�(QJOLVK�FRXUWV�WR�JUDQW�VXFK�DQ�LQMXQFWLRQ�µ>«@�LI�(QJODQG�LV�WKH�QDWXUDO�IRUXP�

IRU� WKH� GLVSXWH�¶104 The foregoing does not represent the beginning of anti-arbitration 

injunctions in England; however, it simply clarifies the supervisory powers of English courts 

 
96  Telnic Limited v Knipp Medien Kommunikation GmbH [2020] ALL ER (D) 164 (Jul), [2020] EWHC 2075 (Ch). See 

also, Lasmos Ltd v Southwest Pacific Bauxite (HK) Ltd [2018] 2 HKLRD 449; Dayang (HK) Marine Shipping Co Ltd v 
Asia Master Logistics [2020] HKCFI 311. 

97  West Tankers (n.11). 
98  cf Z Saghir aQG�&�1\RPEL��¶'HORFDOLVDWLRQ�LQ�LQWHUQDWLRQDO�FRPPHUFLDO�DUELWUDWLRQ��D�WKHRU\�LQ�QHHG�RI�SUDFWLFDO�

DSSOLFDWLRQ·��������������,QWHUQDWLRQDO�&RPSDQ\�DQG�&RPPHUFLDO�/DZ�5HYLHZ����� 
99  0�6HFRPE��¶6KDGH�RI�'HORFDOLVDWLRQ�'LYHUVLW\�LQ�WKH�$GRSWLRQ�RI�WKH�UNCITRAL Model Law in Australia, 

+RQJ�.RQJ�DQG�6LQJDSRUH·��������������-RXUQDO�RI�,QWHUQDWLRQDO�$UELWUDWLRQ����� 
100  UNCITRAL Model Law, Article 5. 
101  Compagnie Nouvelle France Navigation SA v Compagnie Navale Afrique du Nord (The Oranie and The Tunisie) (1966) 1 

/OR\G·V�5HS������>����@���:/8.���� 
102  ibid 487. 
103  Sabbagh v Khoury [2019] EWHC 3004 (Comm), [2020] 1 WLR 187, [2019] 11 WLUK 177.  
104  ibid [115]. 
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and the significant influence of the chosen seat. Therefore, this type of intervention is only 

possible by the law governing the arbitration agreement.  

In this sense, it can be argued that if several international jurisdictions allow the 

intervention of the court, this indicates that the arbitration procedure alone is not an efficient 

system to ensure that both parties receive a fair proceeding. Comparably, there would be a 

substantial risk of injustice among disputants in a pure delocalised world, where all sort of 

court intervention is removed.105  

 

VII. HYBRID THEORY  

Roy Goode believes that the lex arbitri and the principle of party autonomy do not constitute a 

dichotomy but rather a spectrum.106 Nevertheless, it has been argued that a pure delocalisation 

model does not enhance the legal system, and it would not be possible to exist. A delocalised 

arbitration could bring concerns about whether a competent and professionally reliable 

arbitrator had issued an appropriate award.107 Without the judicial supervision of the country 

RI�RULJLQ��WKH�OHJDOLW\�RI�DQ�DZDUG�FRXOG�EH�GRXEWHG��,QGHHG��OHJDOLW\�VWDQGV�IRU�µWKe fact that 

VRPHWKLQJ�LV�DOORZHG�E\�WKH�ODZ�¶�Therefore, the State and its lex arbitri bestow legality to the 

arbitration procedure and its award. For that reason, a pure delocalisation approach might 

compromise the legality of the award. 

Furthermore, the legitimacy of the arbitration is conferred by the intention of the parties 

to submit their dispute to arbitrate; therefore, the role of the court is only for supportive 

measures. As mentioned earlier, the comments of Popplewell LJ in the Enka case asserted that 

the injunction of the court is to support the legitimate procedural expectations; thus, the 

intervention of the courts does not harm the predictability of the parties that their autonomy 

will be protected. Therefore, it can be concluded that the party autonomy principle will be 

safeguarded despite the intervention of the court.  

Goode had proposed six feasible models which countries could adopt.108 Particularly, 

the second model proposes the right of a sovereign state to rule on matters that occur in its own 

 
105  -�/HZ��¶'RHV�1DWLRQDO�&RXUW�,QYROYHPHQW�8QGHUPLQH�WKH�,QWHUQDWLRQDO�$UELWUDWLRQ�3URFHVVHV"·��������������

American University International Law Review 489. 
106  Roy Goode (n.89) 24. 
107  $�7UHQG��¶:KR�ZLOO�ULG�PH�RI�WKLV�WXUEXOHQW�DUELWUDWRU"�$SSOLFDWLRQV�WR�5HPRYH�$UELWUDWRUV�XQGHU�(QJOLVK�/DZ²
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country.109 Nevertheless, Goode states that recognition of such decisions should not be erga 

omnes, and the foreign court of enforcement should respect the decision of setting aside an 

award made by the country of origin.110 

 

A. GREENBERG ± DILUTED VERSION  

The utopian approach of the delocalisation theory has influenced the Model law, which 

prevents the excessive interference of the courts. Despite the Model law being influenced by 

the theory, there must be jurisdictional supervision of the arbitration procedure. Indeed, the 

ideological stance of the theory has resulted in a noticeable decrease in the amount of court 

intervention in several legal systems; nevertheless, to support both disputants, the role of the 

lex arbitri is of extreme importance. 

Greenberg and Weeramantry argued that without the lex arbitri, an arbitration proceeding 

would not exist legally,111 otherwise known as the traditional view. Furthermore, they have 

asserted that every arbitration procedure must be attached to the law of the seat of the 

arbitration. It follows from this assertion that it is the jurisdiction of the seat that grants 

legitimacy and legality to the arbitration procedure and the eventual award. However, they 

concluded that a pure delocalisation theory is impossible to exist; indeed, the need of the law 

of the seat is a fundamental aspect of the arbitration procedure.112 Consequently, they asserted 

that a more diluted version of the traditional view is the most convenient form to supervise 

arbitration agreements. Furthermore, they argue that despite having a hybrid approach of the 

theories ³>«@� WKHUH� LV� DQ� HVVHQWLDO� OLQN� WR� WKH� Veat of the arbitration´.113 To conclude, they 

asserted that the delocalisation perspective of arbitration ³>«@�LV�QRW�D�SKHQRPHQRQ�LQ�LWV�RZQ�

right, but rather permitted by the state.´114 

 

VIII. CONCLUSION  

The practice of international arbitration has led to two diverse positions regarding its procedure 

and its consequential award. The two main theories underpinning arbitration are the traditional 

 
109  ibid. 
110  LELG��6HH�DOVR��$�YDQ�GHQ�%HUJ��¶5HVLGXDO�'LVFUHWLRQ�DQG�WKH�9DOLGLW\�RI�WKH�$UELWUDWLRQ�$JUHHPHQW�LQ�WKH�

(QIRUFHPHQW�RI�$UELWUDO�$ZDUGV�XQGHU�WKH�1HZ�<RUN�&RQYHQWLRQ�RI�����·�LQ�.�6RRG�7HR��Current Issues in 
International Commercial Arbitration (University of Singapore, 1997) 335. 

111  6�*UHHQEHUJ��.HH�DQG�-5�:HHUDPDQWU\��¶,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ��$Q�$VLD-3DFLILF�3HUVSHFWLYH·�
(Cambridge University Press 2011) 66. 

112  ibid. 
113  ibid para 2.90. 
114  ibid. 
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and delocalised perspective. The former allocates the validity of the arbitration procedure in 

the seat of the arbitration and recognises the importance of the law governing the arbitration 

(lex arbitri) as a fundamental aspect of the procedure. On the contrary, the delocalised 

perspective stipulates that the arbitration proceedings should be detached from the lex arbitri 

of the country of origin; nevertheless, proponents of such a view claimed that the country of 

enforcement should be the only jurisdiction to supervise the award resulting from the 

arbitration procedure. 

Furthermore, the delocalised view is founded on the principle of party autonomy; indeed, 

the theory states that despite both parties having chosen a seat, they have chosen it due to 

neutrality purposes and not to be subject to the lex arbitri of that country. In that respect, under 

what circumstances a court would rule that both disputants did not want to be subject to the 

chosen seat despite having expressly stated it in their arbitration agreement? 

From the seat theory perspective, Mann argued that it is inconceivable to believe that a 

legal system could permit individuals to act outside of the law of that country. He drastically 

FRQVLGHUHG�DOO�DUELWUDWLRQ�SURFHGXUHV�WR�EH�µQDWLRQDO¶�VLQFH�WKH\�ZRUN�XQGHU�WKH�DHJLV�RI�WKH�

law. Luzzatto contributed to this viewpoint by stating that international arbitration cannot exist 

in an international context since it is continuously subject to municipal law alterations. For that 

reason, the chosen seat where the arbitration will take place is of utmost importance. 

Additionally, the choice of the seat has allowed courts to intervene in the arbitration 

proceedings in a supportive manner. Indeed, in several cases, the courts have been eager to 

confer specific measures that protect the legitimacy of the arbitration procedure. For that 

reason, it is concluded in this paper that the lex arbitri is an essential instrument to enforce the 

predictability of the arbitration procedure and conserve the autonomy of the parties. Despite 

the legitimacy of the arbitration procedure being justified by the arbitration agreement, it is 

supported by the supervision of the courts. It is the latter that confers the legality of the 

arbitration procedure. Indeed, legality means that the arbitration procedure or award is allowed 

by the law. 

Detaching an arbitration procedure from the lex arbitri is comparable to removing the 

reasoning from an individual and allowing him to make decisions based solely on his feelings, 

resulting in dire consequences. 

 


