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ABSTRACT 

This article conducts a comparative analysis of robo-advisors in fiduciary law. Rapid 

technological evolution has ushered in an increased need for equity to evolve and embrace 

changes in the wealth management industry, with the rise of robo-advisors starting to challenge 

incumbents in rendering digital investment advice and personal portfolio management services. 

This article adopts a two-part analysis. First, the article canvasses a current financial 

perspective of the Robo-Advisor market in the banking industry. Second, the article examines 

the legal framework governing robo-advisors in the United States (US); in particular, the 

Investment Advisors Act of 1940 and various Securities Exchange Commission (SEC) 

regulations. In response to the concern that robo-advisors are unable to address market failures 

and meet the duty of care standard, this article argues that such contentions are unfounded, as 

US doctrine demonstrates. There, the fiduciary standard of care is malleable, and various SEC 

reports suggest modifications can be made to said standard of care to robo-advisors. Further, 

the duty of avoiding conflicts is unlikely to apply in the context of robo-advisors, so long as 

full and fair disclosure can be made. However, this paper acknowledges that black-box issues 

continue to plague the way robo-advisors operate, though one way out of this rabbit hole might 

be to encourage transparent AI development. Having explored US doctrine, this paper then 

seeks to bring the knowledge gained to both the UK and Singapore, where the Financial 

Conduct Authority (for the UK) and Monetary Authority of Singapore (for Singapore) have 
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begun to look at potential ways forward to develop the law relating to robo-advisors. This paper 

concludes that fiduciary law provides the answer, for clearer disclosure requirements, coupled 

with stronger private-public understandings of regulatory requirements, would invite a new 

dawn in the wealth management industry. 

 

Keywords: artificial intelligence law; comparative law; equity; fiduciary law; Robo-Advisors; 

financial regulation 

 
I. INTRODUCTION 

The advent of the fourth industrial revolution has heralded new solutions in the wealth 

management industry. As a rapidly emerging investment service challenging incumbents 

within the wealth management industry, robo-advisors are automated digital investment 

advisors, providing personal portfolio management services. After signing up for an account 

on a typical robo-advising platform that is rendered to clients online, clients undergo an online 

Know Your Customer (KYC) form, inputting their risk tolerance and financial goals. Utilizing 

the inputs, the robo-DGYLVRU¶V�DOJRULWKPV�UHFRPPHQG�WKH�PRVW�VXLWDEOH�SRUWIROLRV�IRU�HDFK�FOLHQW�

and automatically invest in them.1 

For clients, robo-advisors provide a simple, convenient alternative to low-interest savings 

accounts offered by banks. This is particularly important in the current environment, 

considering the low yields from fixed-income instruments. Furthermore, as algorithms replace 

the human element in managing portfolios, robo-advisors charge affordable management fees 

of around 0.25-0.50% per annum.2 In essence, robo-advisors are straightforward investment 

instruments meant for passive, long-term investors. They are not used to generate short-term 

gains by regular trading. 

This article will be divided into two parts. In the first, it seeks to explore the growth and 

use of robo-advisors in the United Kingdom (³UK´) financial industry, with a particular focus 

on client segmentation, and the way forward for said innovation in the private banking arena. 

In the second, this article deep dives into the fascinating issues raised by robo-advisors in the 

domain of fiduciary law and examines how various jurisdictions�namely, the United States 

(US), UK, and Singapore - have sought to regulate said innovation to date. It will tap into the 

 
1  'LQHVK�'D\DQL��¶5RER�$GYLVRUV�LQ�6LQJDSRUH���������:KDW�<RX�1HHG�WR�.QRZ�%HIRUH�,QYHVWLQJ·��Yahoo!, 23 

October 2021) <https://sg.finance.yahoo.com/news/robo-advisors-singapore-2021-know-024018759.html> 
accessed 9 February 2022. 

2  Miranda Marquit and %HQMDPLQ�&XUU\��¶+RZ�7R�,QYHVW�:LWK�D�5RER-$GYLVRU·��Forbes Advisor, 13 May 2021) 
<www.forbes.com/advisor/investing/what-is-robo-advisor/> accessed 15 March 2022. 
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rich doctrine of the US and examine lessons for the remaining two jurisdictions in the final 

analysis. 

 

II. ROBO-ADVISORS ± A FINANCIAL PERSPECTIVE 

A. POSITION AT PRESENT 

In 2020, robo-DGYLVRUV¶�DVVHWV�XQGHU�PDQDJHPHQW��$80��LQ�WKH�8.�ZHUH�DERXW�86����

million. From 2022 to 2026, the AUM are projected to show an annual growth rate of 14.99%, 

resulting in a forecasted total amount of US$3,130 billion by 2026.3 

Nutmeg was one of the very first UK robo-advisors to enter the scene. Since 2011, it has 

grown to become the largest with over £600 million AUM. Other main players include 

Moneyfarm, Scalable Capital and Wealthify. Most UK robo-advisors offer various types of 

accounts to their clients. The three main categories are Individual Savings Accounts (ISAs), 

pension accounts and general investment accounts. Essentially, ISAs are an investment class 

created by the UK government providing tax-free allowances of up to £20,000 annually.4 

Utilizing the money in their accounts, clients could then invest their money into the portfolios 

recommended to them by the robo-DGYLVRU¶V�DOJRULWKP��&XUUHQWO\��PRVW�8.�URER-advisors have 

a prefixed range of SRUWIROLRV� FRQVWUXFWHG� WR� VXLW� GLIIHUHQW� LQYHVWRUV¶� ULVN� WROHUDQFH�� )RU�

example, UK robo-advisor Wealthify has five investment plans for a general investment 

DFFRXQW��UDQJLQJ�IURP�WKH�³&DXWLRXV�3ODQ´�WR�WKH�³$GYHQWXURXV�3ODQ´�5 

 

B. ROBO-ADVISORS: WHAT DO THEY OFFER? 

As robo-advisors are passive investment vehicles that charge low fees, they mainly invest 

in exchange-traded funds (ETFs). An ETF is a type of security and exchange-traded product 

that is commonly traded on stock exchanges. Essentially, an ETF is a basket of securities traded 

like a stock on the exchange market. Although ETFs can be constructed to track anything 

including various investment strategies, they are most often used to track indices, industries, 

 
3  6WDWLVWD��¶Robo-Advisors³8QLWHG�.LQJGRP·�(Statista) < www.statista.com/outlook/dmo/fintech/digital-

investment/robo-advisors/worldwide?currency=usd> accessed 16 March 2022. 
4  $QGUHZ�0HROD��¶1XWPHJ�,QYHVWLQJ�5HYLHZ�������)HHV��5HWXUQV��6HUYLFHV��DQG�&RPSHWLWRUV·��Business Insider, 14 

January 2020) <www.businessinsider.com/nutmeg-review> accessed 3 March 2021.  
5  'DPLHQ�)DK\��¶:HDOWKLI\�5HYLHZ�² Is it tKH�5LJKW�,QYHVWPHQW�&KRLFH�IRU�<RX"· (Money To The Masses, 10 March 

2022) < www.moneytothemasses.com/saving-for-your-future/investing/wealthify-review-is-it-the-right-
investment-choice-for-you > accessed 16 March 2022. 
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commodities or other types of assets. The SPDR S&P 500 ETF (SPY) is a notable ETF used 

to track the S&P 500 index.6 

On the contrary, mutual funds are rarely used by robo-advisors due to the need for active 

management. In an attempt to beat the market, mutual funds employ experienced human 

managers and advisors for active management. Therefore, they often charge higher 

management fees of 1±3% per annum to cover their costs. Some robo-advisor providers, 

however, do offer mutual funds as separate products to their clients.7  

 

C. BANKING CLIENT SEGMENTATION 

The personal banking industry can be segmented into three main profiles depending on 

WKHLU� LQYHVWDEOH� DVVHWV��)LUVW�� WKH� ³5HWDLO´�SURILOH� FRUUHVSRQGV� WR� FOLHQWV�ZKR�KDYH� OHVV� WKDQ�

US$100,000 in investable assets; they make up the general population. They are only able to 

access basic investment products and tend to be very fee sensitive. This segment is commonly 

UHIHUUHG�WR�DV�UHWDLO�RU�FRQVXPHU�EDQNLQJ��6HFRQG��WKH�³$IIOXHQW´�SURILOH�UHSUHVHQWV�FOLHQWV�ZKR�

have US$100,000 to US$1 million investable assets. They generally want some control over 

WKHLU�LQYHVWPHQWV�DQG�DUH�RSHQ�WR�DGYLFH��/DVWO\��WKH�³+LJK-Net-:RUWK�,QGLYLGXDOV´��+1:,V��

profile corresponds to clients who have over US$1 million investable assets and are able to 

access complex investment products entailing high risks.8 Besides investment advice, they 

require holistic wealth management solutions such as tax guidance and estate and philanthropic 

planning. This segment is referred to as private banking.9 

 

D. ROBO-ADVISORS: WHO ARE THEY FOR? 

Currently, given the services they provide, robo-DGYLVRUV�PDLQO\�WDUJHW�WKH�³5HWDLO´�DQG�

³$IIOXHQW´�SURILOHV��'ULYHQ�E\� WKHLU�GHVLUH� IRU� FRQWURO��+1:,V�SUHIHU� WR�PDNH�VHOI-directed 

investments and thus find robo-advisors unattractive. In addition, HNWIs tend to have a higher 

risk tolerance and are constantly searching for strategies capable of consistently outperforming 

WKH�PDUNHW��2Q�WKH�FRQWUDU\��WKH�³5HWDLO´�DQG�³$IIOXHQW´�SURILOHV�ILQG�URER-advisors attractive 

 
6  -DPHV�&KHQ��¶([FKDQJH-Traded Fund³(7)V·��Investopedia, 2 February 2021) 

<www.investopedia.com/terms/e/etf.asp> accessed 4 March 2021.  
7  Marquit and Curry (n 2). 
8  Christian Gilmour and RWKHUV��¶5RERWV�$UH�+HUH��7KH�5LVH�RI�5RER-$GYLVRUV�LQ�$VLD�3DFLILF·��Deloitte, 2019) 

<www2.deloitte.com/content/dam/Deloitte/sg/Documents/financial-services/sea-fsi-robo-advisers-asia-
pacific.pdf> accessed 4 March 2021. 

9  $GDP�+D\HV��¶+LJK-Net-Worth IndiYLGXDOV��+1:,�·��Investopedia, 06 September 2021) 
<www.investopedia.com/terms/h/hnwi.asp> accessed 16 March 2022.  
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because of their simplicity and the low level of investor involvement required. Clients who 

lack financial knowledge can benefit from these automated digital investment advisors that 

charge low fees.  

 

E. BENEFITS OF ROBO-ADVISORS 

Besides being a straightforward and cost-effective investment option for clients, robo-

advisors offer automated rebalancing and require low-to-no minimum balance. Algorithms 

HQVXUH� WKH� FOLHQWV¶� LQYHVWPHQW� PL[� UHPDLQV� FRQVWDQW� HYHQ� LI� PDUNHWV� IOXFWXDWH�10 Here, 

investment mix refers to the breakdown of asset classes such as stocks, bonds, and cash in a 

FOLHQW¶V�SRUWIROLR��$OJRULWKPV�KHOS�UHEDODQFH�DQG�PDLQWDLQ�D�FRQVLVWHQW�SHUFHQWDJH�DOORFDWLRQ�

to a particular asset class. Furthermore, with robo-advisors, clients are able to access basic 

financial planning guidance based on their risk profile. Robo-advisors provide asset allocation 

suggestions that help clients meet long-term financial goals without being exposed to 

behavioral biases that causes inefficiencies.11 

 

F. DISADVANTAGES OF ROBO-ADVISORS 

Robo-advisors can act as a double-edged sword. Due to their simplicity, robo-advisors 

induce investor passivity, leading to clients being unwilling to acquire more financial 

knowledge.12 Most importantly, there is a lack of personalization as many UK robo-advisors 

are only able to offer a prefixed range of portfolios. Clients are simply grouped into categories 

and presented with a handful of portfolios to invest in based on general questions they answered 

in their KYC form. There are also constraints on investing in other asset classes that algorithms 

are not programmed to evaluate.13 In addition, robo-advisors are impersonal. As past data are 

not guarantees of future performance, during market downturns like the Covid-19 sell-off, 

robo-DGYLVRUV� DUH� XQDEOH� WR� DGGUHVV� WKHLU� FOLHQWV¶� HPRWLRQV� and provide nuanced personal 

guidance. 

 

 
10  Marquit and Curry (n 2). 
11  Jessica Bown and *HRUJLH�)URVW�¶:KDW�,V�D�5RER-$GYLVHU"·��The Times, 22 December 2021) 

<www.thetimes.co.uk/money-mentor/article/robo-adviser/> accessed 16 March 2022. 
12  *RUGRQ�7DQ�.XR�6LRQJ��¶Commentary: Letting a Robo-Adviser Decide How to Invest Your Money is a 

Double-(GJHG�6ZRUG·��Channel News Asia, 29 January 2021) 
<www.channelnewsasia.com/news/commentary/robo-adviser-invest-stock-market-bank-finance-wealth-
planning-13824986> accessed 5 March 2021.  

13  Bown and Frost (n11). 
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G. FUTURE OF ROBO-ADVISORS 

At the current rate of development, robo-advisors will continue to appeal to the mass 

market only as many of them are unable to capture the nuances that private banking offers. 

Given the complexity of their financial situation pertaining to their wealth, private banking 

clients require tailored solutions for wealth management.  

In the future, with increased personalization, robo-advisors may be integrated into private 

banks to reduce labor costs. However, with increased personalization, operating costs are 

bound to escalate as well. Due to the low management fees currently charged, the business 

models of many robo-advisors are unsustainable. Despite growing its customers from 50,000 

to 85,000, in 2018, Nutmeg still reported operating widening losses from £12.3 million in 2017 

to £18.6 million.14 Rising regulatory costs, investments into both technology and employees 

have been major factors affecting profitability.15  

In the coming years, a market consolidation is the most likely outcome. Given the 

unsustainable business models, incumbents will be forced to merge and combine forces. In 

addition, established private banks and wealth managers may cooperate with robo-advisors, 

forming a hybrid offering where client relationship managers will need to continually review 

FOLHQWV¶�RYHUDOO�SRUWIROLR�WR�RSWLPL]H�WKHLU�LQYHVWPHQWV�� 

 

III. ROBO-ADVISORS AND FIDUCIARY LAW 

The seminal English position on a fiduciary is set out by Lord Millet in Bristol and West 

Building Society v Mothew.16 ,Q�VXP��D�ILGXFLDU\�LV�³>RQH@�ZKR�KDV�XQGHUWDNHQ�WR�DFW�IRU�DQG�

on behalf of another in a particular matter in circumstances which gives rise to a relationship 

RI�WUXVW�DQG�FRQILGHQFH´.17 This definition has been espoused by the England and Wales Law 

&RPPLVVLRQ�DV�RQH�WKDW�LV�QRW�XQGHUVWRRG�LQ�LVRODWLRQ��EXW�LV�LQVWHDG�EHWWHU�YLHZHG�DV�³OHJDO�

3RO\ILOOD�´�PRXOGLQJ�LWVHOI�IOH[LEO\�DURXQG�RWKHU�OHJDO�VWUXFWXUHV��DQG�VRPHWLPHV�ILOOLQJ�LQ�WKH�

gaps.18 The first subsection will explore the doctrine in the United States, where the concept of 

fiduciary law as applicable to robo-advisors has developed to an advanced stage. The lessons 

 
14  Jessica Clark��¶1XWPHJ�:LGHQV�/RVVHV�DV�:HDOWK�0DQDJHU�7DUJHWV�1HZ�&XVWRPHUV·��City A.M., 6 October 2019) 

< www.cityam.com/nutmeg-widens-losses-as-wealth-manager-targets-new-customers/> accessed 16 March 
2022. 

15  Alexander -RQHV��¶:K\�5RER-$GYLVRUV�$UH�6WUXJJOLQJ�WR�%UHDN�(YHQ·��International Banker, 3 July 2019) 
<https://internationalbanker.com/brokerage/why-robo-advisors-are-struggling-to-break-even/> accessed 5 
March 2021. 

16  Bristol and West Building Society v Mothew [1996] EWCA Civ 533. 
17  ibid 711. 
18  Law Commission, Fiduciary Duties of Investment Intermediaries (Law Com No 350, 2014) para 3.11. 
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gained from this deep dive will then be applied to the UK and Singapore contexts, with both 

jurisdictions still fresh on their quest to find a way to unravel the problems that have arisen 

following the emergence of robo-advisors. 

 

A. UNITED STATES 

The legal framework governing investment advisors in the United States is the 

Investment Advisers Act of 1940 (Advisors Act),19 which frames the specific fiduciary 

obligations and duty of care standards imposed upon an investment advisor. However, the 

advent of robo-advisors has largely disrupted the orthodoxy of investment advisors being mere 

human entities, and this has brought problems for the Advisors Act. As aptly outlined by 

Huxley & Kim (2016), because robo-advisors do not and cannot reach the standard of the duty 

of care imposed on conventional investment advisors, the current legal standard is inapt to 

apply to them. This flows from the belief that robo-advisors typically generate results worse 

than their human counterparts. 

This assertion is substantially shaky, for two counterarguments may be offered to shake 

the bedrock of this HQWUHQFKHG�RUWKRGR[\��)LUVW��DV�H[SODLQHG�HDUOLHU��³5HWDLO´�DQG�³$IIOXHQW´�

customers form the main substantive base of demand from robo-advisors. Jason Traff 

HPSKDVLVHV�WKDW�PRVW�LQYHVWPHQW�GHFLVLRQV�FDQ�EH�FRQFHSWXDOLVHG�DV�³PDWK�SUREOHPV´�20 Citing 

behavioural scientist Simon Swift, Traff contends that basic investment decisions can rightly 

be made by robo-advisors, hence providing the same services at a slashed cost compared with 

hiring an investment advisor. Secondly, Megan Ji asserts that robo-advisorV�FDQ�³UHEDODQFH�DQG�

tax-ORVV�KDUYHVW�PRUH�HIILFLHQWO\�WKDQ�KXPDQ�DGYLVHUV´�21 Viewed thus, a plausible argument 

may be made that robo-advisors are indeed capable of meeting the duty of care as set out by 

fiduciary law. This allows the incursion of robo-advisors to neatly fit within the ambit of 

fiduciary law. 

Nevertheless, detractors of the adoption of robo-advisors have advanced a cautionary 

stance, especially amongst state-level authorities. The Massachusetts Securities Division has 

particularly disagreed against the entrance of robo-advisors into fiduciary law, taking a bright-

OLQH�SRVLWLRQ�WKDW�³IXOO\�DXtomated robo-DGYLVRUV´�DW�SUHVHQW�DUH�³LQKHUHQWO\�XQDEOH�WR�FDUU\�RXW�

 
19  15 USC § 80b-1²21 (2012). 
20  -DVRQ�'�7UDII��¶7KH�)XWXUH�RI�WKH�:HDOWK�0DQDJHPHQW�,QGXVWU\��(YROXWLRQ�RU�5HYROXWLRQ"·�

<https://dspace.mit.edu/handle/1721.1/104548> (MBA thesis, Massachusetts Institute of Technology 2016). 
21  0HJDQ�-L��¶$UH�5RERWV�*RRG�)LGXFLDULHV" Regulating Robo-Advisors Under the Investment Advisers Act of 

����·������������&ROXP�/�5HY������ 
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the fiduciary obligations of a state-UHJLVWHUHG�LQYHVWPHQW�DGYLVRU´�22 The crux of the argument 

put forward by detractors is that robo-advisors are ineffective in addressing market failure. 

This, Melanie Fein argues, is fatal to the ability for these entities to be conceptualised as 

fiduciaries.23 Without doubt, Kara Stein posits that the issue of whether a fiduciary duty could 

be imposed on a robo-advisor is ambiguous. Instancing the scenario of a market crash, Stein 

cautions that robo-DGYLVRUV�ZLOO�QRW�EH�³RQ�WKH�SKRQH�SURYLGLQJ�FRXQVHO´�24 Indeed, Michael 

Wursthorn and Anne Tergensen are of the view that in times of crisis, a human advisor could 

guide individuals to avoid them taking rash action that could scar to their long-term interests.25 

Moreover, the limited reach of questionnaires exposes a lacuna in terms of fulfilling the 

GXW\�RI�FDUH�SODFHG�RQ�FRQYHQWLRQDO�LQYHVWPHQW�DGYLVRUV��)HLQ�DVVHUWV�WKDW�³URER-advisors do 

not meet the high fiduciary standard of care that normally governs the provision of investment 

PDQDJHPHQW� VHUYLFHV� E\� D� UHJLVWHUHG� LQYHVWPHQW� DGYLVRU� RU� (5,6$� ILGXFLDU\´�26 This is 

undergirded by the argument that pre-prepared questions are otiose in ensuring that all vital 

LQIRUPDWLRQ�LV�FDSWXUHG��SDUWLFXODUO\�UHODWLQJ�WR�DVVHWV�KHOG�RXWVLGH�D�FOLHQW¶V�DFFRXQW��7KLV�LV�

SUREOHPDWLF�EHFDXVH��DV�WKH�0DVVDFKXVHWWV�6HFXULWLHV�'LYLVLRQ�REVHUYHG��³DVVHWV�KHOG�RXWVLGH�

RI�D�FOLHQW¶V�DFFRXQW�GLUHFWO\�LPSDFW� WKH�FOLHQW¶V� WRWDO�ILQDncial picture and, accordingly, the 

LQYHVWPHQW� DGYLVHU¶V� DELOLW\� WR� SHUVRQDOLVH� DGYLFH� DQG� PDNH� DSSURSULDWH� LQYHVWPHQW�

GHFLVLRQV´.27 

Taken together, the main arguments of dissenters are mainly that robo-advisors are 

unable to address market failure, nor can robo-advisors reach the fiduciary standard of care of 

a financial advisor. This paper nevertheless contends that this assertion is nothing but a hollow 

drum, as will be made clear in the next subsection. 

 

 
22  0DVVDFKXVHWWV�6HFXULWLHV�'LYLVLRQ��¶3ROLF\�6WDWHPHQW��5RER-$GYLVHUV�DQG�6WDWH�,QYHVWPHQW�$GYLVHU�5HJLVWUDWLRQ·�

(2016) <www.sec.state.ma.us/sct/sctpdf/policy-statement--robo-advisers-and-state-investment-adviser-
registration.pdf> accessed 25 July 2021.  

23  0HODQLH�/�)HLQ��¶5RER-$GYLVRUV��$�&ORVHU�/RRN·��������
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2658701> accessed 25 July 2021. 

24  Kara M Stein, ¶6XUILQJ�WKH�:DYH��7HFKQRORJ\��,QQRYDWLRQ�DQG�&RPSHWLWLRQ·��+DUYDUG�/DZ�6FKRRO�)LGHOLW\�*XHVW�
Lecture Series, 9 November 2015) <www.sec.gov/news/speech/surfing-wave-technology-innovation-and-
competition-remarks-harvard-law-schools-fidelity> accessed 25 July 2021. 

25  0LFKDHO�:XUVWKRUQ�DQG�$QQH�7HUJHVHQ��¶5RER�$GYLVHU�%HWWHUPHQW�6XVSHQGHG�7UDGLQJ�'XULQJ�´%UH[LWµ�0DUNHW�
7XUPRLO·���������www.wsj.com/articles/robo-adviser-betterment-suspended-trading-during-brexit-market-
turmoil-1466811073> accessed 25 July 2021. 

26  Fein (n 23). 
27  Massachusetts Securities Division (n 22). 
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B. THE FIDUCIARY STANDARD OF CARE 

The Restatement of WKH� /DZ� �7KLUG�� $JHQF\�� ������ VWUHVVHV� WKDW� MXVW� DV� ³ILGXFLDU\�

REOLJDWLRQV� >DUH@� QRW� PRQROLWKLF� LQ� >WKHLU@� RSHUDWLRQ«DQ� DJHQW¶V� ILGXFLDU\� GXWLHV� WR� WKH�

SULQFLSDO� >OLNHZLVH@�YDU\�GHSHQGLQJ�RQ� WKH�SDUWLHV¶�DJUHHPHQW� DQG� WKH�VFRSH�RI� WKH�SDUWLHV¶�

relationshiS´�28 This echoes the mutable nature of fiduciary duties�for, as the common law 

recognises, fiduciary duties act as a gatekeeper, providing a level of security to stakeholders in 

situations where (i) market incentives are not effective in protecting an entrustor from a 

ILGXFLDU\¶V� VHOI-interest, and (ii) where an entrustor lacks the ability to self-protect. As Ji 

recognises, the acknowledgment of fiduciary duties in such scenarios encourages an entrustor 

and a fiduciary to continue interacting, which maximizes market efficiency in the long run. 

Indeed, Tamar Frankel stresses that the common law fiduciary duty recognises that it largely 

GHSHQGV�RQ�WKH�G\QDPLF�RI�D�ILGXFLDU\¶V�UHODWLRQVKLS. Citing SEC v Chenery Corp at 85�86,29 

Frankel argues that lawyers and doctors, for example, are held to high standards of fiduciary 

duties, because of the wide sphere of influence espoused by their services,30 impacting their 

clients or patients to a large degree. Likewise, Frankel notes that US law holds investment 

advisors to a higher standard than corporate directors and officers. The House and Senate 

versions of the Advisers Bill has recognised the personalised nature of the relationship between 

an investment adviser and a client (the formHU�XVLQJ�WKH�ZRUGV�³SHUVRQDOLVHG�FKDUDFWHU´�DQG�

WKH� ODWWHU� XVLQJ� WKH� ZRUGV� ³SHUVRQDOLVHG� UHODWLRQVKLS´�� ZKLFK� YDULHV� GHSHQGLQJ� RQ� WKH�

agreement finalised between the parties.31 This idea was entrenched into case law following 

SEC v Capital Gains Research Bureau�� ZKHUH� WKH� 6XSUHPH� &RXUW� SHUIRUPHG� D� ³UHPHGLDO�

UHDGLQJ´�RI� WKH�$GYLVRUV�$FW� ����� LQ� DQ� HIIRUW� WR� ³SUHVHUYH� WKH� SHUVRQDOLVHG� QDWXUH� RI� WKH�

VHUYLFHV�RI�LQYHVWPHQW�DGYLVRUV´�32  

Viewed thus, it becomes apparent that the standard of care for an investment advisor is 

not set at such a high level as often assumed by detractors. Instead, it is adaptable and depends 

largely on the circumstances. Indeed, a Dodd-Frank study has observed that the US Securities 

and Exchange Commission has occasionally permitted investment advisers to disclaim 

UHVSRQVLELOLW\�VKRXOG�WKH\�SURYLGH�DGYLFH�RQ�D�VROH�FRPSRQHQW�RI�D�FOLHQW¶V�SRUWIROLR��/LNHZLVH��

it has also allowed responsibility to be limited LQ�FDVHV�ZKHUH�D�FOLHQW¶V�ILQDQFLDO�SODQ�LV�XSGDWHG�

 
28  Restatement (Third) of Agency §8.01 cmt c (2006). 
29  SEC v Chenery Corp 318 US 80, 85²86 (1943). 
30  Tamar Frankel, Fiduciary Law (OUP 2011) 43. 
31  HR Rep No 76²2639, p 28 (1940) and S Rep No 76²1775, p 22 (1940). 
32  SEC v Capital Gains Research Bureau, Inc 375 US 180, 191 (1963). 
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on a rolling basis, considering the fact that plans are only prepared pertaining to a point in time, 

and not indefinitely.33 

Hitherto, no cogent authority in the law requires a detailed information gathering 

framework nor human judgment to be imbued in the financial advising process at present. 

Therefore, the application of said fiduciary duty to robo-advisors does not face any legal 

impediments going forward. Indeed, as the WKHQ�6(&�&KDLU�-R�:KLWH�RSLQHG��³LQ�PDQ\�UHVSHFWV�

our assessment of robo-advisors is no different than for a human-based investment 

DGYLVRU«WKHUH� LV� YDULDWLRQ� LQ� WKH� FRQWHQW� DQG� IOH[LELOLW\� RI� LQIRUPDWLRQ� JDWKHUHG� E\� URER-

DGYLVRUV�EHIRUH�DGYLFH�LV�JLYHQ´�34 Support is indeed building up for the introduction of robo-

advisors into the financial advisors landscape. 

Notwithstanding, it remains apt to address one remaining dissent�that robo-advisors, 

nevertheless, are incapable of reaching the standard of care at present. However, as argued 

earlier, fiduciary standards are not cast in stone, and a modification of the duty of care can be 

possible. $V� )UDQNHO� FRUUHFWO\� SRLQWV� RXW�� ILGXFLDU\� GXWLHV� DUH� EHWWHU� YLHZHG� DV� ³IRUP�

ready-PDGH�FRQWUDFWV´�ZKLFK�DUH�FDSDEOH�RI�EHLQJ�FKDQJHG�YLD�DJUHHPHQW�EHWZHHQ�WKH�SDUWLHV��

In his view, five factors ought to guide the analysis of when fiduciary duties can be modified 

under the common law.35 These are the following: 

 

1. The entrustor has independent will such that he is able to properly enter into a contract; 

2. The entrustor has full information about the conflict should conflicts of interests exist; 

3. The fiduciary provides the entrustor with notice of the modification; 

4. The substance of the modification is fair to the entrustor; and 

5. The entrustor gives clear and specific consent to the modification. 

 

$SSO\LQJ� )UDQNHO¶V� ILYH-pronged test, robo-advisors are clearly capable of jumping 

through all these hoops. On (1), clients clearly possess independent will in deciding between 

investment services; (2), the SEC has required Form ADVs to be filled out when a robo-advisor 

is deployed (Form ADVs is the uniform form that is used by investment advisors to register 

 
33  6WDII�RI�WKH�86�6HFXULWLHV�DQG�([FKDQJH�&RPPLVVLRQ��¶6WXG\�RQ�,QYHVWPHQW�$GYLVHUV�DQG�%URNHU-'HDOHUV·�

(2011) <www.sec.gov/files/913studyfinal.pdf> accessed 26 July 2021. 
34  0DU\�-R�:KLWH��¶.H\QRWH�$GGUHVV�DW�WKH�6(&-5RFN�&HQWUH�RQ�&RUSRUDWH�*RYHUQDQFH�6LOLFRQ�9DOOH\�,QLWLDWLYH·�

(31 March 2016) <www.sec.gov/news/speech/chair-white-silicon-valley-initiative-3-31-16.html> accessed 29 
July 2021. 

35  Frankel (n30) ch 4. 
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with both the Securities and Exchange Commission (SEC) and state securities authorities);36 

(3), notice is forthcoming, particularly given that any propounded modification would be a 

result of information provided through an online questionnaire, independent of any external 

human input; (4), said modification is on balance acceptable, particularly given lower service 

fees associated with the services of a robo-advisor; and (5), said clients access such services 

with full awareness of the capacities of a robo-DGYLVRU��DQG�KHQFH�WKH�UHTXLUHPHQW�IRU�³FOHDU�

DQG� VSHFLILF� FRQVHQW´� LV� VDWLVILHG�� 7KHUH� LV� WKHUHIRUH� D� WHQDEOH� DUJXPHQW� WKDW� HYHQ� LI� URER-

advisors do not meet the duty of care of a financial advisor, modification of said duty is 

warranted in this scenario. 

 

C. AVOIDING CONFLICTS OF INTEREST 

Any discussion of fiduciary duties would be incomplete without an evaluation of 

conflicts of interests. Nevertheless, this is unlikely to be of issue in the context of robo-advisors. 

The starting point is the duty of loyalty, as outlined by the Restatement of the Law (Third) 

Agency, from §8.01-������ZKLFK�UHTXLUHV�D�ILGXFLDU\�WR�³UHIUDLQ�IURP�DFWLQJ�DGYHUVHO\�RU�LQ�

FRPSHWLWLRQ� ZLWK� >FOLHQW¶V@� LQWHUHVWV´� DQG� RPLW� XVLQJ� ³>FOLHQW¶V@� SURSHUW\� IRU� WKH� DGYLVRU¶V�

benefit or for a [third-SDUW\@´��7KLV�LV�UHIOHFWHG�LQ�WKH�)HGHUDO�5HJXODWRU\�IUDPHZRUN��D�ODUJHO\�

disclosure-based regime which does not preclude an investment advisor from acting in the 

event of a conflict of interest, so long as full and fair disclosure is made to his clients.37 

As made clear in Part I of this paper, robo-advisors mainly invest in ETFs. Such a 

portfolio, when juxtaposed with mutual funds, sees far and fewer opportunities for the inflow 

of revenue streams and payment shares which could risk creating conflicts of interest for robo-

advisors. In the US, this could range from subtransfer agent fees to the 12b-1 fees. Moreover, 

any conflict concerns at the representative level are largely rendered irrelevant by human 

financial advisors stepping out of the picture, for a robo-advisor, programmed correctly, is 

unlikely to take sides in a transaction when acting in a representative capacity. This is because 

robo-advisors do not strive needlessly for incentive-based compensation, unlike humans which 

might be heavily swayed by such incentives. As the US Financial Industry Regulatory 

 
36  86�6HFXULWLHV�DQG�([FKDQJH�&RPPLVVLRQ��¶,QYHVWRU�%XOOHWLQ��)RUP�$'9³Investment Adviser Brochure and 

%URFKXUH�6XSSOHPHQW·��������<www.sec.gov/oiea/investor-alerts-
bulletins/ib_formadv.html#:~:text=Form%20ADV%20is%20the%20uniform,SEC)%20and%20state%20securi
ties%20authorities.&text=The%20brochure%20is%20the%20primary%20disclosure%20document%20for%20i
nvestment%20advisers> accessed 9 February 2022. 

37  86�6HFXULWLHV�DQG�([FKDQJH�&RPPLVVLRQ��¶)LQDO�5XOH��$PHQGPHQWV�WR�)RUP�$'9��,QYHVWPHQW�$GYLVHUV�$FW�
5XOHV·��5HOHDVH�1R�,$²4509) <www.sec.gov/rules/final/2010/ia-3060.pdf> accessed 29 July 2021. 
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$XWKRULW\� REVHUYHV�� ³SXUely digital client-facing tools eliminate the [employee vs client] 

FRQIOLFW�EHFDXVH�ILQDQFH�SURIHVVLRQDOV�DUH�QRW�LQYROYHG�LQ�WKH�DGYLFH�SURFHVV´�38 This view has 

been echoed by regulators, such as the Department of Labour Secretary Thomas E. Perez, who 

viewed robo-advisors as an entity able to render fiduciary investment advice at significantly 

lower fees than traditional advisors, as well as the Department of Labour (DOL) itself, which 

QRWHG�WKDW�³WKH�PDUNHWSODFH�IRU�URER-advice is still evolving in ways that both appear to avoid 

FRQIOLFWV�RI�LQWHUHVW�WKDW�ZRXOG�YLRODWH�WKH�SURKLELWHG�WUDQVDFWLRQ�UXOHV�DQG�PLQLPL]H�FRVW´�39 

Accompanying the fiduciary duty of loyalty sees the Best Interest Contract Exemption 

Rule, as propounded by the Department of Labour.40 In essence, this rule enables selected 

entities to receive compensation in certain situations validly, without falling foul of a prohibited 

transaction when acting in the capacity of a fiduciary. This is, however, subject to certain 

caveats. Amongst other requirements, the rule mandates such entities to (i) acknowledge 

fiduciary status with respect to investment advice; (ii) adhere to Impartial Conduct Standards, 

which include giving advice that is in the retirement iQYHVWRU¶V�best interest; (iii) charge no 

more than reasonable compensation; and (iv) make no misleading statements whatsoever about 

investment transactions, compensation, and conflicts of interest. 

Notably, in its rulebook, the DOL hinted at the possibility for robo-advisors to be 

FODVVLILHG�DV�³/HYHO�)HH�)LGXFLDULHV´. 7KH�'2/�KDV�HVWDEOLVKHG�WKDW�³VXFK�SURYLGHUV�PD\�UHO\�

on the exemption with respect to investment advice to engage the robo-advice provider for 

DGYLVRU\� RU� LQYHVWPHQW� DGYLFH´. Indeed, the DOL has drawn a distinction between robo-

advisors that receive level compensation and those which receive nonlevel compensation, 

barring the latter from availing of the exemption. This is because the DOL views that opening 

the floodgates for the latter would ³DGYHUVHO\�DIIHFW�WKH�LQFHQWLYHV�FXUUHQWO\�VKDSLQJ�WKH�PDUNHW�

for robo-DGYLFH´, particularly in the way robo-advisors are implemented in the current 

marketplace. 

 

D. UNRAVELLED KNOTS 

We may not be out of the woods yet. Notably, issues relating to conflicts of interest may 

continue lingering as a spectre. This is particularly apt on the issue of black box programming. 

 
38  )LQDQFLDO�,QGXVWU\�5HJXODWRU�$XWKRULW\��¶5HSRUW�RQ�'LJLWDO�,QYHVWPHQW�$GYLFH·��������

<www.finra.org/sites/default/files/digital-investment-advice-report.pdf> accessed 29 July 2021. 
39  (PSOR\HH�%HQHILWV�6HFXULW\�$GPLQLVWUDWLRQ��¶%HVW�,QWHUHVW�&RQWUDFW�([HPSWLRQ·��������

<www.federalregister.gov/documents/2016/04/08/2016-07925/best-interest-contract-exemption> accessed 29 
July 2021. 
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The current problem is that conflicts that are programmed into the algorithm of a robo-advisor, 

and conflicts that may affect how the algorithm is designed, are not required to be disclosed at 

present. Prima facie, a level of ambiguity continues to linger throughout most robo-advisor 

products. For example, Charles Schwab, in promoting the Schwab Intelligent Portfolios, states 

WKDW�WKH�SDUDPHWHUV�DUH�VHW�EDVHG�RQ�³D�GLVFLSOLQHG�SRUWIROLR�FRQVWUXFWLRQ�PHWKRGRORJ\�GHVLJQHG�

WR�EDODQFH�SHUIRUPDQFH�ZLWK�ULVN�PDQDJHPHQW�DSSURSULDWH�IRU�D�FOLHQW¶V�JRDO��LQYHVWLQJ�WLPH�

frame, and personal risk toleranFH�� MXVW� DV�ZLWK� RWKHU�6FKZDE�PDQDJHG�SURGXFWV�´41 Future 

Advisor, a robo-advisor owned by BlackRock, disclosed that ³BlackRock, Inc. may receive 

directly or indirectly advisory fees and other compensation from the affiliated product that are 

in addition tR� WKH� IHHV� LW� ZLOO� UHFHLYH� IURP� WKH�$GYLVHU¶V� FOLHQW.´42  Along the same lines, 

9DQJXDUG�� LQ�SURPRWLQJ� LWV�VHUYLFHV��KLJKOLJKWV� WKDW�³FRPSHWLQJ� LQWHUHVWV� WKDW�DULVH�EHWZHHQ�

[Vanguard] and its clients [are addressed] by relying on our time-tested investment 

SKLORVRSKLHV�DQG�EHOLHIV��VXFK�DV�WKH�EHQHILWV�RI�ORZ�FRVWV��GLYHUVLILFDWLRQ��DQG�LQGH[LQJ´�43 

From this brief survey, it remains unclear which specific conflicts are expected to be 

disclosed. Indeed, a mask continues to shroud the impact of conflicting interests, an issue which 

remains unaddressed by the SEC. In this regard, this paper argues that the SEC should explicitly 

require, going forward, that all robo-advisor owners disclose clearly whether a robo-advisor 

algorithm has been programmed to be biased, and if so, to what degree.  

Ji makes a convincing point: the types of conflicts that a robo-advisor faces are not binary 

LQ� QDWXUH�� ,Q� KLV� YLHZ�� ³FRQIOLFWLQJ� LQFHQWLYHV� WKDW� H[LVW�� EXW� WKDW� DUH� QRW� LQWHQWLRQDOO\�

programmed into algorithms, should be disclosed as traditional investment advisor conflicts 

DUH´��7KLV�LV�EHFDXVH�VXFK�LQFHQWLYHV�³FRXOG�VXEFRQVFLRXVO\�LQIOXHQFH�DOJRULWKP�SURJUDPPHUV��

EXW�LW�ZRXOG�EH�LPSRVVLEOH�WR�GHWHUPLQH�LI�WKH\�DFWXDOO\�GR�DQG��LI�VR��WR�ZKDW�H[WHQW´��,Q�WKLV�

UHJDUG��6FKZDE¶s approach is commendable to some extent. In its disclosure brochure, Schwab 

states that it  

 

makes a nominal calculation that fully offsets in the amount of 0.30% of the 

FRPSHQVDWLRQ� WKDW� LW� RU� LWV� DIILOLDWHV� UHFHLYH� IURP� (7)� WUDQVDFWLRQV«>ZKLFK�

 
41  Charles Schwab and &R��¶6FKZDE�,QWHOOLJHQW�3RUWIROLRV�DQG�6FKZDE�,QWHOOLJHQW�3RUWIROLR�3UHPLXP·��������

<www.schwab.com/public/file/SIP-SCHWAB-WEALTH-ADVISORY-DISCLOSURE-BROCHURE> 
accessed 14 August 2021 (Schwab). 

42  )XWXUH$GYLVRU��¶)RUP�$'9�3DUW��$��7KH�%URFKXUH·��S�����������http://perma.cc/W6LE-F5HQ> accessed 14 
August 2021. 

43  9DQJXDUG�$GYLVHUV��,QF��¶$GYLVRU�&OLHQW�5HODWLRQVKLS�6XPPDU\��)RUP�&56�·�����������
<https://personal.vanguard.com/pdf/vpabroc.pdf> accessed 14 August 2021.  
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includes] advisory fees for managing Schwab ETFs and fees earned for providing 

services to third-party ETFs participating.44 

  

-L� DUJXHV� WKDW� 6FKZDE� KDV� LQIRUPHG� ³FOLHQWV� DV� WR� KRZ� PXFK� LW� LV� HDUQLQJ� RQ� HDFK�

portfolio, but it does not state how much clients are forJRLQJ�DV�D�UHVXOW�RI�WKH�FRQIOLFW´��9LHZHG�

thus, further disclosure is preferable, particularly given the largely inexperienced client base in 

the industry for robo-advisors. This would alleviate the potential information gap, ensuring that 

such clients are better poised to evaluate the risks and rewards, particularly considering the 

conflicts of interest in a particular algorithm. 

 

E. UNITED KINGDOM AND SINGAPORE 

Both the United Kingdom and Singapore are at a crossroad relating to the regulation for 

robo-advisors. In the former, the Financial Conduct Authority remains the SEC parallel as the 

key regulator, whereas in the latter, the Singapore Monetary Authority of Singapore maintains 

the bastion regulating all financial activity within the city-state. Both authorities are of the view 

that the advent of robo-advisors is currently in its infancy. 

In the UK, the HM Treasury and the FCA have released a Financial Advice and Markets 

Review in 201645, with the FCA thereafter following up with a targeted article strategizing the 

way forward for regulation.46 The FCA continues to see robo-DGYLVRUV�DV�D�³YDOXDEOH�YHKLFOH�

to help tackle the issues faced by those consumers who are unserved or underserved by more 

WUDGLWLRQDO�DGYLFH�PRGHOV�´�DQG�WKHUHIRUH�VHHPV�WR�GHYHORS�DQ�³DLPV-IRFXVHG�DSSURDFK�´�%RE�

)HUJXVRQ�KDV�UHPDUNHG�WKDW�WKH�8.�DSSURDFK�ZLOO�EH�YHU\�PXFK�GHSHQGHQW�RQ�³ZKDW�WKH�PRGHO�

>DFWXDOO\@�JHQHUDWHV´. Taken together, this paper views it likely that the UK regulatory space 

will likely be rife with activity in the coming years as technology accelerates in the private 

banking arena. 

For Singapore, the legal basis governing robo-advisors is found in the Financial Advisers 

Act47 and the Securities and Futures Act.48 7KHVH�DUH�VXSSOHPHQWHG�E\�0$6¶V�³*XLGHOLQHV on 

 
44  Schwab and Co (n 41) 9. 
45  )LQDQFLDO�&RQGXFW�$XWKRULW\��¶)LQDQFLDO�$GYLFH�0DUNHW�5HYLHZ·�������� 

<https://www.fca.org.uk/publication/corporate/famr-final-report.pdf > accessed 14 August 2021. 
46  %RE�)HUJXVRQ��¶5RER�$GYLFH��$Q�)&$�3HUVSHFWLYH·��:HVWPLQVWHU�DQG�&LW\�������$QQXDO�&RQIHUHQFH�RQ�5RER�

Advice and Investing: From Niche to Mainstream, 11 October 2017) 
<https://www.fca.org.uk/news/speeches/robo-advice-fca-perspective> accessed 14 August 2021. 

47  Financial Advisers Act (Cap 110). 
48  Securities and Futures Act (Cap 289). 
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3URYLVLRQ�RI�'LJLWDO�$GYLVRU\�6HUYLFHV�´49 which improves clarity about the rules and covers 

expectations on the supervision of algorithms. It is commendable that MAS has taken heed of 

the black box risk50 DQG�-L¶V�FRQFHUQV�UHODWLQJ�WR�FRQIOLFWV�RI�LQWerests.51 

The Guidelines also enable robo-advisors to be licensed under the ambit of the Financial 

Advisors Act, so long as said entities are well equipped to gather customer data and perform a 

risk profile evaluation to prevent the incorrect type of investments from being recommended. 

All the same, the MAS has propounded a Fund Management Exception to enable robo-advisors 

to sidestep the requirement of having a corporate track record, with the necessary requirements 

outlined in Section I of the 2018 Guidelines. 

Though UK and Singapore fiduciary laws are still very much at their genesis with respect 

to seeking the best approach to regulate robo-advisors, the experience of the US will prove 

KHOSIXO�LQ�WKH�8.�DQG�6LQJDSRUH¶V�VHDIDULQJ�MRXUQH\�WKURXJK�XQFKDUWHG waters. 

 

IV. CONCLUSION 

In the final analysis, this paper argued that robo-advisors are capable of respecting fiduciary 

law. Indeed, this paper has contended that fiduciary law is capable of handling technological 

developments, with robo-advisors lending themselves particularly well to trigger a 

modification of the fiduciary duty relating to investment advisers. At the same time, this paper 

has identified that although conflicts of interest may not be, at first glance, a stumbling block 

for robo-advisors, the issue of black-boxes and disclosure requirements ought to be ironed out 

further to prevent robo-advisors from hiding behind a mask, largely to the detriment of 

inexperienced investors. The lessons gained from US doctrine ought to be applied in both the 

UK and Singapore²and it is encouraging to see the MAS taking steps akin to that as 

recommended in this paper. As technology further evolves, balancing consumer security with 

innovation becomes an increasingly challenging task, although clearer disclosure requirements, 

coupled with stronger public-private understandings on regulatory requirements, will allow 

robo-advisors to flourish, heralding a new dawn in the wealth management industry. 

 
 

49  0RQHWDU\�$XWKRULW\�RI�6LQJDSRUH��¶*XLGHOLQHV�RQ�3URYLVLRQ�RI�'LJLWDO�$GYLVRU\�6HUYLFHV·����������
https://www.mas.gov.sg/-/media/MAS/Regulations-and-Financial-Stability/Regulations-Guidance-and-
Licensing/Securities-Futures-and-Fund-Management/Guidelines-on-Provision-of-Digital-Advisory-Services--
CMGG02.pdf> accessed 14 August 2021. 

50  ibid at [39]. 
51  ibid at [40]-[41]. 


