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ABSTRACT 

 
While the obligation to conduct an Environmental Impact Assessment (EIA) has been rec-
ognised under general international law, it is disputed whether States are obligated to account 
for climate change in their EIAs. This paper calls this “an obligation to conduct a Climate 
Impact Assessment” (CIA), and examines its emergence as a distinct legal obligation under 
international law. It situates CIAs within the framework of customary international law (CIL), 
demonstrating how State practice and opinio juris have converged to provide a strong basis 
for a duty to assess the climate-related consequences of anthropogenic greenhouse gas emis-
sions. Drawing on domestic legal practice, treaty provisions, multilateral processes, submis-
sions by international actors to the International Court of Justice (ICJ) and the International 
Tribunal for the Law of the Sea (ITLOS), and the Advisory Opinions on Climate Change 
from the ICJ, ITLOS, and the Inter-American Court of Human Rights, the paper identifies 
the points of convergence in the recognition of the norm. It also maps the doctrinal gaps that 
remain, including the determination of “significance” thresholds for CIAs, the treatment of 
indirect, and extraterritorial emissions, and the consequences flowing from the erga omnes 
framing of CIAs. The paper concludes that while the precise contours of this obligation con-
tinue to evolve, an EIA that ignores climate impacts is increasingly difficult to reconcile with 
the due diligence standard required by international law. 
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I. INTRODUCTION 
 

“When incontrovertible scientific evidence speaks of pollution of the environment 
on a scale that spans hundreds of generations, this Court would fail in its trust if it 
did not take serious note of the ways in which the distant future is protected by 
present law”.  

 
– Judge Christopher Weeramantry, Legality of the Nuclear Weapons Case1 

 
In January 2010, the Federated States of Micronesia, spread in the Pacific Ocean, addressed 
a formal communication to the Czech Republic, in Europe, objecting to the proposed mod-
ernization of the Prunéřov II lignite-fired power plant.2 The objection was unusual not be-
cause of the project’s location, but because of the grounds invoked: Micronesia contended 
that the plant’s greenhouse gas emissions could have adverse transboundary climate effects 
on its own territory.  

Although an Environmental Impact Assessment (EIA) had been conducted in ac-
cordance with Czech and European Union law, it did not account for the project’s contribu-
tion in terms of anthropogenic Greenhouse Gas Emissions (GHG Emissions). Micronesia 
therefore requested that the EIA process be reopened to include a fuller assessment of other 
impacts, including climate impacts, and of alternatives that could reduce the negative effects 
of the modernization project.3 Notably, the Czech Minister of Environment initially ordered 
an independent review,4 but the subsequent administration approved the original EIA without 
evaluating the project’s transboundary or climate-related impacts.5 

The incident did not culminate in any formal adjudication, nor did the Czech govern-
ment explicitly acknowledge that its actions responded to Micronesia’s request. Scholars have 
nonetheless linked the exchange to the broader question of whether Climate Impact Assess-
ments (CIAs) are emerging as a distinct legal obligation under international law.6  

Even without a transboundary context, a similar tension has been seen across domes-
tic fora. For instance, in 2020, after exhausting all domestic remedies, two NGOs, Greenpeace 
Nordic and Young Friends of the Earth (Nature and Youth), along with six individuals, 
brought an application before the European Court of Human Rights against Norway, chal-
lenging the government’s decision to issue new oil and gas exploration licenses in the Arctic 
(Barents Sea).7 The applicants alleged that the Norwegian authorities failed to assess the “total 

 
1 Dissenting Opinion of Judge Weeramantry, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] 
ICJ Rep 226 [456]. 
2 Letter from the Director of the Office of Environment & Emergency Management of the Federated States of Micro-
nesia to the Director-General of the Directorate of Technical Protection of Environment of the Ministry of the Envi-
ronment of the Czech Republic (4 January 2010). 
3 ibid. 
4 Czech Ministry of the Environment, ‘The Ministry of the Environment Will Have the Refurbishment of the Prunérov 
Coal-fired Power Plant Assessed by an Independent International Team’ (Press Release, 1 February 2010). 
5 Czech Ministry of the Environment, ‘The Ministry of the Environment Has Issued an Affirmative Statement on 
Comprehensive Refurbishment of the Prunérov II Power Plant’ (Press Release, 30 April 2010). 
6 Rosemary Rayfuse and Shirley Scott, International Law in the Era of Climate Change (Edward Elgar, 2012) 336. 
7 Greenpeace Nordic & Young Friends of the Earth Norway v The Norwegian State, Supreme Court of Norway, HR-2020-2472-P, 
Decision of 22 December 2020; ‘Greenpeace Nordic and Others v. Norway’ (The Climate Litigation Database) 
<https://www.climatecasechart.com/document/greenpeace-nordic-and-others-v-norway_0687> accessed 15 No-
vember 2025. 
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climate effects”8 of these activities, including exported emissions, thereby violating their rights 
under the European Convention on Human Rights.9 In doing so, they invoked an emerging 
international law obligation to integrate climate considerations into EIAs, arguing that the 
omission of such analysis breached both procedural and substantive due diligence duties. 

Together, such incidents raise a question about the scope of the obligation to conduct 
an EIA. While there is well-established consensus about the existence of the obligation in 
CIL to undertake an EIA,10 where significant adverse impact to the environment is foreseea-
ble,11 this does not resolve the question: “what is the margin of appreciation or discretion that 
States enjoy in the conduct of an EIA?”12 In customary international law (CIL), a distinction 
is sometimes made between the “existence” and the “content” of a rule, reflecting the fact that 
there may be a situation where it is “accepted that the rule exists, but its precise content re-
mains disputed”.13 This uncertainty surrounds the obligation to conduct an EIA, and questions 
remain as to whether this obligation includes “substantive contents” including the obligation 
to conduct consultation with affected populace (public participation), the protection of biodi-
versity, and the adoption of an ecosystem-based approach.14 

This paper focuses on one emerging dimension within that broader content inquiry: 
the obligation to account for climate impacts as part of its environmental assessment. It refers 
to this practice as “Climate Impact Assessment”. CIAs are not a distinct procedural regime 
separate from EIAs. Rather, it refers to the consideration of climate-related factors, such as 
GHG emissions, lifecycle impacts, and compatibility with carbon budgets, within the conduct 
of an EIA itself. In other words, CIA represents a dimension of what a legally adequate envi-
ronmental assessment must address when climate effects are reasonably foreseeable. 

The core issue which this article examines is whether the integration of climate con-
siderations into impact assessment has evolved from a matter of policy discretion into a rule 
of CIL. At this juncture, it is important to mention that the extent of such integration depends 
upon context,15 jurisdiction16 and further development of this obligation. However, the present 
paper argues that an increasing number of judicial and quasi-judicial bodies have begun to 
scrutinise EIAs that fail to account for climate impacts. The question, therefore, is not whether 
States must conduct a separate “climate assessment”, but whether the emerging practice points 

 
8 ibid. 
9 Convention for the Protection of Human Rights and Fundamental Freedoms (adopted on 4 November 1950, entered 
into force on 3 September 1953) 213 UNTS 222. 
10 Case concerning Pulp Mills on the River Uruguay (Argentina v. Uruguay) (Merits) [2010] ICJ Rep 55 (Pulp Mills), at [204]-
[205]. 
11 ibid. 
12 Diane Desierto, ‘Evidence but not Empiricism? Environmental Impact Assessments at the International Court of 
Justice in Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Construction 
of a Road in Costa Rica Along the San Juan River (Nicaragua v. Costa Rica)’, (EJIL Talk, 26 February 2016) 
<https://www.ejiltalk.org/evidence-but-not-empiricism-environmental-impact-assessments-at-the-international-
court-of-justice-in-certain-activities-carried-out-by-nicaragua-in-the-border-area-costa-rica-v-nicaragua-and-con/> 
accessed on 15 November, 2025. 
13 Draft Conclusions on the Identification of Customary International Law, UN Doc A/73/10, Yearbook of the In-
ternational Law Commission, 2018, Volume II, Part Two. 
14 PW Birnie, AE Boyle and Catherine Redgwell, International Law and the Environment (3rd edn, OUP, 1992) 172-173. 
15 Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v Nicar.) and Construction of a Road in Costa Rica along 
the San Juan River (Nicar. v Costa Rica), Judgment, 2015 ICJ Rep 665 (Dec. 16, 2015), at [104]. See also Chapter II.  
16 While the Global South jurisdictions have only begun to take climate harms into account into EIA procedures, 
Global North jurisdictions have advanced to dealing with questions such as accounting for downstream emissions, 
suggesting a diversity of practice. See generally Benoit Mayer, ‘Climate Effects in Environmental Impact Assessment’ 
(2025) 14(2) Transnational Environmental Law 342-64. 
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toward a norm under which an EIA that ignores climate impacts may struggle to satisfy the 
due diligence requirements of CIL. 

This paper conducts this enquiry through a 5-part structure. Chapter II briefly sum-
marises the legal underpinnings of the obligation to conduct an EIA, and examines the extent 
to which international law prescribes the “contents” of this obligation. Existing literature pro-
vides important documentation of domestic State practice integrating climate considerations 
into EIAs.17 Chapter III builds upon and extends this foundation by compiling evidence from 
recent treaty documents, and State submissions to international fora, demonstrating that the 
evidentiary base for both State practice and opinio juris is considerably richer and more geo-
graphically diverse than earlier analyses have recognised. Chapter IV examines the contribu-
tions of the three Advisory Opinions (AOs) by the International Court of Justice (ICJ), 
International Tribunal for the Law of the Sea (ITLOS), and the Inter-American Court of 
Human Rights (IACtHR), in highlighting this obligation as a core procedural duty, under the 
broader substantive duty to prevent climate-related harm. Chapter V lastly looks at the objec-
tions to the acceptance of CIA as an international obligation, and examines the conceptual 
limits of this obligation, and the existing questions which remain despite limited legal clarity 
by the AOs.  
 

II. DOES THE OBLIGATION TO CONDUCT AN EIA UNDER INTERNA-
TIONAL LAW HAVE ANY SUBSTANTIVE CONTENT? 

 
An EIA is “a procedure that evaluates the likely impact of a proposed activity on the environ-
ment”.18 EIAs have widely been adopted as a tool of environmental management in various 
jurisdictions with different degrees of enthusiasm and varying levels of sophistication.19 The 
objective of an EIA is to provide decision-makers, such as legislators, public authorities, pri-
vate corporates, and even the general public with information about the possible effects of an 
activity over the environment.20 Thus, EIAs are used in both pre-decisional (to decide whether 
to proceed with the activity) and post-decisional contexts (to monitor, observe and mitigate 
the harms that may be caused).21 While EIAs aid “informed decision-making”, this does not 
mean that they are the final determinants of whether a project should proceed or even of how 
it should be regulated. The information contained in and conveyed through an EIA is usually 
weighed against other considerations, for instance, economic development.22  

EIAs developed as national tools for environmental management,23 starting with the 
U.S.,24 Canada,25 the European Union,26 and China.27 But soon the assumption that they were 

 
17 Benoit Mayer, ‘Climate Assessment as an Emerging Obligation under Customary International Law’ (2019) 68(2) 
International & Comparative Law Quarterly. 
18 Convention on Environmental Impact Assessment in a Transboundary Context (adopted 25 February 1991, entered 
into force 10 September 1997) 1989 UNTS 309 (Espoo Convention) art 1(vi); United Nations Environment Pro-
gramme, Goals and Principles of Environmental Impact Assessment (16 January 1987) Preamble. 
19 See generally Chris Wood, EIA: A Comparative Review (2nd edn, Routledge 2013). 
20 Peter Wathern, Environmental Impact Assessment: Theory and Practice (Routledge 1998) 6–7. 
21 ibid. 
22 Wood (n 19). 
23 Nicholas Robinson, ‘International Trends in Environmental Impact Assessment’ (1991–92) 19 Boston College En-
vironmental Affairs Law Review 591 at 597. 
24 National Environmental Policy Act 1969 Pub L No 91–190, 83 Stat 852 (US). 
25 Environmental Assessment Act 1992 SC 1992, c 37 (Canada). 
26 Ulrich Beyerlin and Thilo Marauhn, International Environmental Law (Oxford: Hart Publishing 2011). 
27 Environmental Impact Assessment Law of the People’s Republic of China, adopted on 28 October 2002. 
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only proliferating in developed nations was broken by a slew of developing nations which 
established legislations mandating an EIA.28 EIAs gained an international status, especially 
after the 1972 U.N. Conference on the Human Environment that culminated in the Stock-
holm Declaration,29 which emphasises upon “rational planning” as a tool to reconcile devel-
opment and environmental needs.30 A more express acknowledgement of the duty to conduct 
an EIA was to be found in the Rio Declaration of 1992’s Principle 17, which stipulates that 
an EIA “as a national instrument, shall be undertaken for proposed activities that are likely to 
have a significant adverse impact on the environment and are subject to a decision of a com-
petent national authority”.31 

The “globalisation of EIA commitments” cannot simply be described as a transna-
tionalisation of domestic environmental policy.32 In fact, both the international and domestic 
settings have been influenced by a constellation of principles in International Environmental 
Law including the duty to prevent transboundary harm,33 the principle of non-discrimination 
between citizens and non-citizens,34 the duty to cooperate with other States to preserve natural 
environment35 and the principle of sustainable development.36  

Thus, there emerged a growing recognition in international law of the obligation to 
conduct an EIA in cases of significant adverse impact on the environment.37 However, the 
degree of specificity with respect to which this obligation must be carried out still evades clar-
ity.  

Unlike several EIA guidelines,38 the 1991 Convention on Environmental Impact As-
sessment in a Transboundary Context (Espoo Convention) and UNEP’s EIA Goals and Prin-
ciples are one of the few international instruments which provide specific requirements for 
what an EIA should include.39 They call for a detailed description of the proposed activity, an 
assessment of its potential impacts, proposed mitigation measures, possible alternatives, and 
any uncertainties in the available data.40 However, these are only regional treaty regimes,41 or 

 
28 B. Sadler, Environmental Assessment in a Changing World: Final Report of the International Study of the Effectiveness of Environ-
mental Assessment (Ottawa: Canadian Environmental Assessment Agency, 1996). 
29 Stockholm Declaration on the Human Environment, UN Doc A/CONF. 48/14/Rev. 1 (1973). 
30 ibid Principle 14. 
31 Rio Declaration on Environment and Development (adopted on 13 June 1992), 31 ILM 874, Principle 17. 
32 Birnie (n 14) 164-5. 
33 UNEP Principles on Conservation and Harmonious Utilization of Natural Resources Shared by Two or More 
States, 17 ILM 1094, UN Doc UNEP/IG.12/2 (1978), Principle 4. 
34 ibid. 
35 Cooperation between States in the Field of the Environment, G.A. Res. 2995 (XXVII), UNGAOR 27th Sess., 
Supplement No. 30 (1972), [2]. 
36 Agenda 21, Report of the UN Conference on Environment and Development (1992) UN Doc A/CONF 
151/26/Rev 1. 
37 Beyerlin (n 26); Separate Opinion of Vice-President Weeramantry, Gabčíkovo-Nagymaros Project (Hungary v. Slovakia) 
[1997] ICJ Rep 7 [111]-[112]; Pulp Mills (n 10) [204]-[205]; Certain Activities (n 15) [104], [153]-[155]. 
38 See for example Rio Declaration (n 31); United Nations Framework Convention on Climate Change (adopted on 
9 May 1992, entered into force 21 March 1994) UNTS 1771 (UNFCCC) art 206; The Convention on Biological 
Diversity (adopted on 22 May 1992, entered into force on 29 December 1993) UNTS 1760 (CBD) art 14. 
39 Birnie (n 14) 173 . 
40 UNEP (n 33) Principle 4; Espoo Convention (n 18) art 4(1) and appendix II. 
41 Established under the auspices of UN Economic Commission for Europe, the Espoo Convention is open primarily 
to UNECE Member States, though it is now open to accession by non-UNECE States as well. See Convention on 
Environmental Impact Assessment in a Transboundary Context (adopted 25 February 1991, entered into force 10 
September 1997) 1989 UNTS 309. 



86 Cambridge Law Review (2026) Vol 11, Issue 1 
  
soft-law guidelines.42 In contrast, widely-accepted instruments like the International Law Com-
mission’s 2001 Draft Articles on Prevention of Transboundary Harm from Hazardous Activ-
ities only stipulate that an EIA must consider the possible effects on people, property, and 
the environment of other States, leaving the details for individual States to decide.43 But then, 
do States have absolute discretion in determining the contents of an EIA? 
In a few cases of alleged significant transboundary harm, the ICJ has had to confront this 
question where the contents of the EIA conducted were challenged. In the Pulp Mills case, 
the ICJ noted that: 

 
“[I]t is for each State to determine in its domestic legislation or in the authorization 
process for the project, the specific content of the environmental impact assessment 
required in each case, having regard to the nature and magnitude of the proposed 
development and its likely adverse impact on the environment as well as to the need 
to exercise due diligence in conducting such an assessment”.44 

 
This was cited approvingly in the Case concerning the Construction of Road (Nic-

aragua/Costa Rica),45 noting that the specific circumstances of the case are determinative of 
the content of the EIA. This line of reasoning gives credence to the argument that the contents 
of an EIA can be judicially reviewed and are not left to State discretion. This is so because 
while States retain latitude to determine the specific content of an EIA, that determination 
must be exercised in accordance with due diligence, which provides grounds for judicial scru-
tiny.46 

A few international instruments do recommend States to incorporate specific ele-
ments in the contents of an EIA, but these provisions are mostly framed in a non-binding 
manner, retaining policy discretion of the State. Illustratively, Article 14 of the Convention on 
Biological Diversity47 stipulates that parties shall “introduce appropriate procedures requiring 
environmental impact assessment of its proposed projects that are likely to have significant 
adverse effects on biological diversity with a view to avoiding or minimizing such effects, and 
where appropriate allow for public participation in such procedure”. However, the duties to 
consider biodiversity impacts and to conduct public consultation have been interpreted as 
non-binding obligations at best, because of the open-textured drafting of the provision.48 Sim-
ilarly, under the U.N. Framework Convention on Climate Change (UNFCCC), there is a duty 
to take climate considerations into account while conducting an EIA, to the extent feasible.49 
But it has been drafted such that States retain a margin of discretion in its implementation.  

In this context, the logical next step is to examine how the EIA framework has 
evolved to accommodate the unique nature of climate risks.  

 
42 See generally Adrian Bradbook and Richard Ottinger, ‘Energy Law and Sustainable Development’ (2003) IUCN 
Environmental Policy and Law Paper No 47, <https://portals.iucn.org/library/efiles/documents/EPLP-047.pdf> 
accessed on 10 May 2026. 
43 Commentary on the Draft Articles on Prevention of Transboundary Harm from Hazardous Activities, 2001 in 
Report of the International Law Commission on the Work of its Fifty-Third Session [2006], 2 Yearbook of the Inter-
national Law Commission 2, UN Doc A/56/10, 2006 at 405, [7]-[8]. 
44 Pulp Mills (n 10) [204]-[205]. 
45 Certain Activities (n 15) [104]. 
46 Kerryn Brent, ‘The Certain Activities Case: What Implications for the “No-Harm Rule”?’, (2017) 20(1) Asia Pacific 
Journal of Environmental Law, 28-56. 
47 CBD (n 38) art 14. 
48 Lyle Glowka, A Guide to the Convention on the Biological Diversity (International Union for Conservation of Nature, 1994). 
49 UNFCCC (n 38). 
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III. CUSTOM IN THE MAKING: TRACING STATE PRACTICE AND OPINIO 
JURIS ON CLIMATE IMPACT ASSESSMENTS 

 
There exists a sharp debate as to whether, in situations involving a risk of significant harm to 
the climate from anthropogenic emissions, there is a norm under CIL that requires the inclu-
sion of climate harms into EIAs. Notable contributions to this debate have been made by 
Benoit Mayer50 and Alexander Zahar,51 among others.52 This chapter argues that when the 
evidentiary base extends beyond domestic practice to encompass the legal position taken by 
States an international fora, including multilateral treaty-drafting processes and international 
tribunals, the case for an emergent norm of CIA under CIL is considerably stronger than 
existing analyses have recognised.  

For a norm to crystallise into customary international law, it must be evidenced by 
both consistent State practice (usus) and a sense of legal obligation (opinio juris).53 This chap-
ter looks at domestic legal practice, treaty provisions, multilateral processes, and the catena of 
submissions made by States before international judicial fora to provide evidence for the usus 
and the opinio juris for the norm to conduct CIAs. In identifying this evidentiary base, this 
article follows the methodology set out in the ILC’s Draft Conclusions on Identification of 
Customary International Law, which affirms the relevance of such sources.54 
 

A. DOMESTIC LEGAL PRACTICE: LEGISLATIVE, JUDICIAL & ADMIN-
ISTRATIVE PRESCRIPTIONS 

 
The most immediate evidence of State practice lies in the domestic legal systems of 

States themselves: through legislation, judicial decisions, and administrative guidelines. Exist-
ing legal scholarship, principally by Mayer, has documented aspects of this record, but the 
picture is considerably richer, and has been developed substantially in recent years. 

First, this includes legislative and regulatory practice from the United States,55 Can-
ada,56 and the European Union.57 Subsequently, this trend has been consolidated, and reiter-
ated with similar practice emerging across the globe. For instance, in 2021, the South Korean 
Government promulgated the Carbon Neutrality & Green Growth Act, which introduces the 
concept of a Climate Change Impact Assessment in cases of a project emitting a massive 
amount of GHG emissions.58 Similarly, the Department for Energy Security & Net Zero in 
the U.K., has recently developed Guidelines for “assessing effects of downstream scope-3 

 
50 Benoit Mayer, ‘The Emergence of Climate Assessment as a Customary Law Obligation’ in Benoit Mayer and Al-
exander Zahar (eds), Debating Climate Law (CUP 2021). 
51 Alexander Zahar, ‘Environmental Impact Assessment for Greenhouse Gas Emissions Is Pie in the Sky’ in Benoit 
Mayer and Alexander Zahar (eds), Debating Climate Law (CUP 2021). 
52 Jacqueline Peel, ‘Environmental Impact Assessments and Climate Change’ in Daniel A Farber and Marjan Peeters 
(eds), Climate Change Law (Elgar 2016) 350. 
53 Continental Shelf (Libyan Arab Jamahiriya/Malta) (Judgment) [1985] ICJ Rep 13 (June 3). 
54 Draft Conclusions (n 13). 
55 CEQ, ‘Final Guidance for Federal Departments and Agencies on Consideration of Greenhouse Gas Emissions and 
the Effects of Climate Change in National Environmental Policy Act Reviews’, 81 Fed Reg 51866 (5 August 2016). 
56 Ministry of the Environment and Climate Change, Considering Climate Change in the Environmental Assessment 
Process (2017) https://www.ontario.ca/page/considering-climate-change environmental-assessment-process ac-
cessed 15 November 2025 (Ontario). 
57 EU Commission, Guidance on Integrating Climate Change and Biodiversity into Environmental Impact Assessment (2013) 
<http://ec.europa.eu/environment/EIA/pdf/EIA%20Guidance.pdf> accessed 16 November 2025. 
58 The Framework Act on Carbon Neutrality and Green Growth for Coping with Climate Crisis, 2021, art 23. 
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emissions” on climate, expanding the ambit of the EIA Directive as implemented.59 In 2024, 
Queensland and New South Wales in Australia also constituted guidelines on accounting for 
GHG emissions in EIAs for proposed and modified projects.60 These changes show a con-
scious change in policy: governments have incorporated climate assessment directly into na-
tional processes rather than relying on the judgment of the courts. In the Global South, explicit 
legislative incorporation of climate considerations into EIA frameworks remains limited. One 
example is India, where the EIA Notification of 2006 mandates a project proponent for con-
struction or area development projects to divulge information relating to the project’s contri-
bution to atmospheric concentration of gases, and likely impacts of the proposed construction 
of “heat islands”.61  

Second, the judicial record reinforces this trajectory. National courts across a range 
of jurisdictions, including the U.S.A.,62 the U.K.,63 Norway,64 Austria,65 New Zealand,66 South 
Africa,67 Australia,68 India69 have grappled with the integration of climate harms into existing 
EIA frameworks. This trend is further reinforced by recent decisions, such as those in Co-
lombia, where the Constitutional Court clarified in 2024 that EIAs must expressly include 
climate change impacts within their evaluative scope.70 While grounded in domestic law, the 
judgment is significant in our context because it reflects how courts are adapting older EIA 
frameworks to contemporary obligations. This is also the case with the U.K. Supreme Court’s 
decision in Finch,71 where it was held that the EIA conducted for a proposed oil well was 
legally inadequate because it excluded downstream, or “Scope-3,” emissions: the greenhouse 
gases released when the oil, once refined, would ultimately be burned.72 By insisting that the 
assessment extend beyond the narrow frame of operational emissions, the Court underscored 
that the legitimacy of decision-making hinges on a “systematic and comprehensive” evaluation 
of all significant effects.73  

In India, the National Green Tribunal has observed in a public interest litigation, 
Ridhima Pandey v. Union of India, that the existing EIA framework already encompasses 
climate change considerations.74 This position is under challenge before the Supreme Court, 

 
59 Department for Energy Security, ‘Environmental Impact Assessment (EIA) – Assessing Effects of Downstream 
Scope 3 Emissions on Climate’ (June 2025) <https://assets.publishing.service.gov.uk/me-
dia/6853fa3d1203c00468ba2b15/Supplementary_guidance_-_Effects_of_Scope_3_Emissions.pdf> accessed 15 No-
vember 2025. 
60 ‘NSW and QLD join WA in developing tougher guidelines to assess the greenhouse gas emissions of projects’ (HSF 
Kramer, 13 June 2024 <https://www.hsfkramer.com/notes/energy/2024-posts/NSW-and-QLD-join-WA-in-devel-
oping-tougher-guidelines-to-assess-the-greenhouse-gas-emissions-of-projects> accessed 17 November 2025. 
61 Ministry of Environment, Forests and Climate Change (India), Environmental Impact Assessment Notification 2006 
(14th September 2006), SO 1533(E), Appendix II, Form-1 A [51].  
62 Center for Biological Diversity v National Highway Traffic Safety Administration, 538 F.3d 1172 (9th Cir. 2008). 
63 Barbone and Ross (on behalf of Stop Stansted Expansion) v Secretary of State for Transport [2009] EWHC 463. 
64 Greenpeace Nordic & Young Friends of the Earth Norway v The Norwegian State, Supreme Court of Norway, HR-2020-2472-P, 
Decision of 22 December 2020. 
65 Verfassungsgerichtshof [Constitutional Court], E 875/2017 and E 886/2017 (2 August 2017). 
66 Greenpeace New Zealand v Northland Regional Council [2007] NZRMA 87. 
67 Earthlife Africa Johannesburg v Minister of Environmental Affairs (case 65662/2016) [2017] ZAGPPHC 58, [2017] 2 ALL 
SA 519 (GP) (8 March). 
68 Australian Conservation Foundation v Latrobe City Council (2004) 140 LGERA 100, pp 43-47. 
69 Ridhima Pandey v Union of India 2019 SCC OnLine NGT 843.  
70 Republic of Colombia, Constitutional Court, Order No. D-15.447 (Jan. 12, 2024). 
71 R (on the application of Finch) v Surrey County Council [2024] UKSC 20 (Finch). 
72 ibid [83]-[92], [174]. 
73 ibid [62]. 
74 Ridhima Pandey (n 69). 
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which in 2025 has sought the government’s response on the need for clearer, more compre-
hensive guidelines across projects.75 Collectively, these reflect a mosaic of decisions which in 
different capacities reflect a converging picture: interpreting existing domestic and interna-
tional instruments to integrate climate harm in it. 

Even where courts or legislators have been silent, administrative practice has moved 
in a similar direction. In China, neither the 2002 Environmental Assessment Law nor its reg-
ulations expressly refer to climate change.76 Yet guidance from the Ministry of Environmental 
Protection has instructed technical reviewers to assess the feasibility of emission reduction 
measures and to treat carbon dioxide as an air pollutant in strategic assessments.77 While cov-
erage remains uneven, studies suggest that roughly one-fifth of Chinese Strategic Environmen-
tal Assessments (SEAs) already include some appraisal of GHG emissions. This is practice 
evolving in fact, if not yet in law. 
 

B. TREATY PROVISIONS & MULTILATERAL PROCESSES 
 

Domestic practice does not exist in isolation. It both reflects and reinforces a parallel 
development at the international level, where treaty frameworks and multilateral processes 
have progressively embedded climate assessment within the architecture of environmental 
due diligence. This dimension of the evidentiary record has received less systematic attention 
than domestic practice,78 but it is in several respects more probative, particularly for opinio 
juris. Notably, the UNFCCC,79 the Paris Agreement,80 and the Sustainable Development 
Goals,81 collectively point to an expectation that States incorporate climate dimensions into 
planning.  

Parallel developments in other treaty regimes strengthen this trajectory. The Espoo 
Convention, though primarily focused on localised cross-border impacts, has gradually 
opened the door to climate considerations.82 Guidance adopted under the Convention83 and 
subsequent practice by UNECE Member States84 highlight climate change as an important 
aspect under EIAs. The Kiev Protocol on Strategic Environmental Assessment took this one 
step further, explicitly framing SEAs as a tool for integrating climate mitigation and adaptation 
into national and regional plans.85 These processes, reinforced by panel discussions86 and 
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workplans at UNECE meetings,87 indicate that States increasingly treat climate assessments as 
a necessary part of due diligence. Though these are regional treaty regimes, they reinforce the 
broader evidentiary record that States increasingly regard climate impact assessment as a com-
ponent of their due diligence obligations, even if the precise scope of those obligations con-
tinue to vary across jurisdictions. 

Broader environmental treaties also lend support. Article 206 of UNCLOS obliges 
States to evaluate activities likely to cause substantial pollution of the marine environment: an 
obligation that has been read by the ITLOS to encompass emissions contributing to ocean 
warming and acidification.88 Similarly, provisions under the Convention on Biological Diver-
sity such as Article 14(1)(a),89 which call for assessments of activities with adverse impacts on 
ecosystems as a whole, have been considered to include impacts from gaseous emissions.90 
Together, these overlapping treaty regimes provide evidence that States are beginning to re-
gard climate impact assessment as a legal duty, edging closer to opinio juris at the global level. 

Treaties may offer evidence of CIL, even when a treaty is not yet in force.91 As the 
ILC has emphasised, provisions in widely supported treaties may reflect or crystallise custom-
ary norms if they embody principles that States regard as legally binding.92 The Agreement on 
the Conservation and Sustainable Use of Marine Biological Diversity of Areas Beyond Na-
tional Jurisdiction (BBNJ),93 which has been adopted by 193 UN Member States, and ratified 
by 88, offers such an instance. Its text obliges future State Parties to ensure that cumulative 
impacts are assessed and evaluated whenever an environmental impact assessment is con-
ducted. Crucially, the BBNJ text defines cumulative impacts to include:  

 
“[T]he combined and incremental impacts resulting from different activities … or 
from the repetition of similar activities over time, and the consequences of climate 
change, ocean acidification and related impacts”.94 (emphasis added) 
 
What makes the BBNJ text particularly significant for CIA is not only the inclusion 

of climate-related harms in its definition, but also the way States have invoked it in interna-
tional fora. Submissions to the ICJ & ITLOS by countries such as Norway,95 Belize,96 and 
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members of the European Union97 expressly referenced the BBNJ Agreement to argue that 
CIAs are embedded within the due diligence obligation under international law. This demon-
strates that States view the BBNJ provisions not as aspirational, but as reflective of a broader 
customary duty.  

 
C. SUBMISSIONS MADE TO INTERNATIONAL COURTS AND TRIBU-

NALS 
 

The submissions made by States in the advisory opinion proceedings before the ICJ 
and ITLOS constitute a particularly significant, and underutilised, source of both State prac-
tice and opinio juris. As for opinio juris, the decisive criterion is whether a State frames its 
position as one of convenience or as one of legal obligation.98 When a pleading asserts that 
“international law requires” or “the principle is binding upon all States,” it moves the imme-
diate proceedings and reflects a genuine claim of law.99 In disputes such as Pulp Mills on the 
River Uruguay100 and the advisory opinion on the Legality of the Threat or Use of Nuclear 
Weapons,101 States repeatedly argued that they were legally bound by the “no-harm princi-
ple”.102 Even where the factual or procedural outcome did not turn on that point, the con-
sistency of States framing the principle as a matter of law has strengthened its status as 
customary law. 

Not all submissions are equal: many pleadings are tailored narrowly to litigation strat-
egy, and the ICJ itself is cautious in attributing broader legal meaning to every claim advanced 
in court.103 Yet when States consistently anchor their arguments in a conviction of legal neces-
sity, the cumulative record of such submissions is a powerful source of opinio juris.  

At the same time, such pleadings are not confined to the domain of opinio juris alone. 
As forms of official statements made on the international plane, including claims advanced 
before international courts and tribunals, they may also constitute a species of State practice.104 
Contemporary understandings of practice recognise that executive conduct encompasses not 
only material acts “on the ground,” but also formal expressions of position in legal proceed-
ings, alongside legislative, administrative, and treaty-related conduct. In this sense, submis-
sions before international courts form part of the broader spectrum of State conduct through 
which legal norms are articulated, defended, and operationalised. The Court, in turn, reads 
these pleadings in conjunction with other materials, such as General Assembly resolutions, 
domestic legislation, and actual State conduct, to assess whether they form part of a sufficiently 
general and consistent recognition of legal obligation.105 

In the case of the ICJ and ITLOS AOs, the breadth of participation, spanning Small 
Island Developing States (SIDS), African and Asian States, European countries, regional 
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organisations, and NGOs,106 demonstrates a striking convergence around CIAs as a core com-
ponent of the duty of prevention. 

At the ICJ, unlike the IACtHR, the questions submitted by the UNGA did not ex-
plicitly concern the obligation to integrate climate harms into EIAs. However, more than 25 
nations made submissions on CIAs, in different capacities. Most nations rooted this obligation 
in CIL, as a part of the broader duty of prevention in environmental law, drawing attention to 
the standard of due diligence that has to be exercised in preventing harms from anthropogenic 
GHG emissions. They further emphasised on the need for cooperation between the State, 
through sharing of information, undertaking of CIAs and the duty to consult and notify with 
concerned States. This includes Burkina Faso, Chile, COSIS, Costa Rica, Egypt, France, 
Gambia, Ghana, Kenya, Mexico, Namibia, Nepal, Seychelles, South Korea, Thailand, and 
Vanuatu, among others.107  

Most States, including Belize, Bangladesh, Kenya, and Vanuatu, consider this to be a 
continuous obligation of monitoring climate harm, verifying the harm caused, checking how 
mitigation measures are actually working, and updating the approach as conditions change.108 
Below, we look at some interesting insights from these submissions, beyond the largely con-
sistent convergence on the existence of the duty.  

Some States grounded the duty to conduct CIA in existing treaty regimes. Mauritius 
linked CIAs to obligations under the UNFCCC and Paris Agreement, urging their expansion 
to cover Scope-3 emissions.109 Similarly, Timor Leste noted that Article 14(1)(a) of the CBD 
requires parties to undertake EIAs for minimization of significant adverse impact on the bio-
logical diversity, which could be linked to broader climate harms.110 

Other States developed complementary doctrinal moves. Albania insisted that the 
impossibility of precise attribution does not dilute the necessity of EIAs.111 Instead, EIAs 
should be adapted to capture transboundary and extraterritorial GHG harms, ensuring that 
diffuse causation does not become a loophole.112 The Netherlands went further, asserting that 
causal certainty is unnecessary and it suffices that an activity may cause significant harm 
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through lifecycle emissions.113 Namibia introduced a forward-looking element, urging EIAs to 
quantify GHG emissions and serve as tools for guiding national energy transition planning.114 
Similarly, Sierra Leone proposed minimum content requirements: quantification of GHGs, 
assessment of social and environmental impacts, and continuous review throughout a project’s 
lifecycle.115  

Belize’s submission is distinctive because it pushes the conversation on CIAs well 
beyond the usual project-level focus. Instead of treating greenhouse gas emissions as a stand-
alone issue, it argues that they must be considered in relation to three wider contexts: the 
State’s past emissions, its projected future emissions, and the overall global emissions trajec-
tory that determines how much carbon space remains.116 By framing EIAs this way, Belize 
links the duty to prevent harm directly to the reality of climate thresholds, making the assess-
ment not just about a single project but about a State’s role in the global effort to stay within 
safe limits. 

Other contributions by international organisations pushed the boundaries even fur-
ther. The IUCN argued that EIAs must cover the global impacts of fossil fuel extraction and 
export, and that such duties are owed to the international community as a whole, thereby 
extending the prevention principle to scope-3 emissions and erga omnes obligations.117 The 
African Union broadened the terrain by calling for strategic impact assessments of policies, 
such as oil and gas licensing, ensuring that climate is integrated not only at the project level 
but also in policymaking.118 

Even in the ITLOS AO proceedings,119 several States emphasised the role of EIAs in 
addressing climate-related harms. The Democratic Republic of Congo highlighted the general 
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relevance of CIAs,120 while New Zealand,121 Norway,122 and the European Union123 each drew 
attention to the new BBNJ Agreement, particularly its requirement to assess “cumulative im-
pacts”.124 The EU125 further stressed that ocean acidification, driven by carbon dioxide emis-
sions, must be integrated into EIAs under UNCLOS Article 206.126 Mauritius, in turn, linked 
UNCLOS obligations on publicity and reporting to the transparency framework of the Paris 
Agreement, underscoring that assessments of greenhouse gas emissions should be made pub-
licly available and improved to include metrics that capture both ocean acidification and 
broader climate impacts, as well as Scope-3 emissions where they are most significant.127 

These treaty frameworks and State submissions collectively reveal that CIAs are no 
longer framed as optional good practice, but as an obligation articulated in terms of due dili-
gence. 

 
D. ADDRESSING OBJECTIONS 

 
Existing analyses of State practice on CIA have largely drawn on domestic sources, 

and have acknowledged that the opinio juris base remains thin.128 On this basis, some authors 
have criticised these conclusions, and suggested that there is a lack of general, and sufficient 
practice.129  

This section departs from that approach in two significant ways: first, it adopts a 
broader conception of State practice, that is not limited to domestic conduct, but encompasses 
a State’s international legal position, including its participation in treaty negotiations, and its 
submissions before international courts and tribunals. When we take into account the posi-
tion of States at multilateral negotiations of widely-accepted treaties like the UNFCCC, the 
Paris Agreement, and the BBNJ Treaty, as well as the numerous submissions made in front 
of international tribunals, the evidentiary base widens, and reveals a broader convergence.  

Second, this is not confined to specific regions, but spans all major geographic group-
ings, including North America, Latin America, Europe, Africa, Asia, and the Pacific Island 
countries. While the precise formulation of obligations may vary across jurisdictions: there is 
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convergence on a common principle: that climate-related harms ought to be assessed as part 
of decision-making processes. 

It is conceded that the picture is far from uniform. For instance, a great number of 
States have not addressed EIAs in their submissions at all. Three States have, in fact, argued 
against the duty of CIA. The United States took an extreme stance by refuting the existence 
of the general duty under CIL to conduct an EIA in all instances of a risk of significant trans-
boundary harm,130 which is contrary to existing jurisprudence as elaborated in Chapter II. On 
the other hand, Australia and Kuwait,131 echoed a general concerns of certain States,132 by con-
tending that the obligations of States with respect to climate is limited to the specialised treaty 
regime, including the UNFCCC and the Paris Agreement, and it cannot be said that CIL has 
developed on this subject (the lex specialis argument).133 Further, Australia noted that the 
broader principle of prevention has only been applied in the context of transboundary cases, 
and its logic must not be extended to consequences of climate change, which are more diffuse.  

However, the criticism that identified practice is insufficiently widespread or general 
must be treated with caution. The threshold for a norm to be considered CIL is not that of 
universality, but of sufficiently widespread and representative practice.134 In Military and Para-
military Activities in and against Nicaragua, the ICJ noted that the conduct of States need not 
be in “rigorous conformity” with the rule, but must be generally consistent.135 Even if there is 
a breach of such consistency, it does not prevent a general practice from being established.136  

In this context, the absence of express engagement by certain States cannot be 
equated with a lack of support for the norm. A significant number of States did not address 
climate impact assessment in their submissions, not as a matter of opposition, but because the 
questions before the Court did not explicitly require them to do so.137 Similarly, divergence by 
a few States also does not undermine the formation of a custom. The existence of a limited 
number of States contesting the norm does not negate the presence of sufficiently general 
practice.138 The obligation to conduct an EIA itself provides a clear illustration: despite sus-
tained resistance from the United States, the ICJ has affirmed the existence of such an obli-
gation under CIL.139 

In any case, the arguments provided by Australia or Kuwait do not pass muster upon 
legal scrutiny. First, the lex specialis argument is a manifestation of the anxiety of some States 
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to characterise climate treaties as carefully negotiated, consent-based regimes built on flexibil-
ity that may allow them to circumvent promises.140 However, as recognised by Marko Mila-
novic, lex specialis “is nothing more than a sub-species of harmonious interpretation, a 
method of norm conflict avoidance”.141 This understanding has fed into the ICJ’s holding 
where it notes that the principle of lex specialis applies in cases of inconsistency between rules, 
and where several rules coexist on a subject, they should be interpreted to give rise to a single 
set of compatible obligations.142 Such systemic integration clarifies that CIAs do not impose 
any inconsistent or additional substantive obligations beyond the treaty regime, but merely 
supplement, and operationalise the existing commitments under the UNFCCC, or the Paris 
Agreement.143 

Second, the contention that the principle of prevention is confined to classical trans-
boundary harm situations fails to appreciate its evolutionary character.144 The diffuse, and cu-
mulative nature of climate change may complicate attribution, but it does not negate the risk 
of the harm. Affirming this, the ICJ squarely noted that the causation of damage is not a pre-
requisite for the determination of State obligations, and responsibility, and it is only a legal 
concept that facilitates the determination of reparations.145  

Perhaps a more scathing critique of the obligation to conduct CIA comes from Alex-
ander Zahar who characterises it as an “illogical procedure” or “senseless”.146 He advances 
three principal objections to the acceptance of CIA as a legal obligation. First, CIAs cannot 
function like conventional EIAs because no individual project’s emissions produce any tangi-
ble climate effect, leaving CIA to assess emissions alone. He argues that this substitution ren-
ders the exercise incoherent.147 Second, this leads to what he calls a “Zenonian paradox”: 
without a principled stopping point, CIA must be triggered for every project, from a coal mine 
to a streetlight, threatening to paralyse economic development entirely.148 Third, he invokes 
the Market Substitution Postulate to argue that CIA is not merely incoherent but functionally 
futile, because fossil fuels respond to global demand rather than local supply decisions, no 
court can know whether approving or denying a project will alter total global emissions at all.149 

None of these objections withstand scrutiny. First, the charge of “senselessness” is, at 
its core, a policy objection, and it does not engage with whether States have recognised and 
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applied the obligation, which they have, as elaborated above. Second, and more 
fundamentally, Zahar's incoherence argument rests on a misapplication of the evidentiary 
standard: the operative question in CIL is not whether harm is immediately measurable, but 
whether significant adverse impact is reasonably foreseeable.150 Given the unambiguous 
scientific consensus on cumulative emissions, that standard is readily satisfied, as elaborated 
upon in Chapter V.  

Third, the Zenonian paradox only holds if CIA operates without any significance 
threshold, or benchmark, which no serious position claims. In practice, CIAs are triggered by 
a combination of thresholds, sectoral standards or benchmarks,151 and a streetlight cannot 
trigger CIA, unless the emissions meet the prescribed thresholds. Finally, the Market 
Substitution Postulate is self-defeating within a due diligence framework: epistemic 
uncertainty about the downstream consequences of a project approval is precisely the reason 
rigorous assessment is required as a matter of precaution, not a justification for abandoning 
it. A State cannot discharge its CIL obligations by pointing to what another jurisdiction might 
do instead. 

These objections, whether directed at the sufficiency of State practice, the lex specialis 
argument, or the procedural coherence of CIA itself, do not displace the emergent norm. 
The weight of the obligation is perhaps better gauged by its reception before international 
courts and tribunals, to which this paper now turns. 
 
IV. THE JUDICIAL CHORUS: ADVISORY OPINIONS OF INTERNATIONAL 

COURTS 
 
The past few years witnessed a wave of requests for AOs, seeking clarity on State’s responsi-
bility for GHG emissions and climate change. These requests were framed in relation to hu-
man rights, protection of the oceans, and broader questions of State responsibility. AOs are 
legal opinions made at the request of authorised States or organizations, that are not binding 
and do not stem from specific disputes between nations.152 They have nonetheless come to be 
seen as authoritative pronouncements of law.153 The role of these opinions is to fill the gap for 
a fragmented legal framework and to provide clarity where there is ambiguity in international 
law.154  

The AOs, recently delivered by ITLOS, IACtHR and ICJ, mark a turning point for 
how international law engages with climate change. Their influence is heightened by the unu-
sually broad participation of States, international organizations, and civil society in the pro-
ceedings that preceded them, giving the opinions strong legitimacy and global resonance. For 
instance, the UNGA Resolution seeking ICJ’s AO was drafted by 18 States, and voted in 
favour for by 130 States.155 In addition, the opinions bring equity concerns to the fore, provid-
ing SIDS, and other climate-vulnerable States with possible legal bases for pressing claims 
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against major emitters from the Global North or for strengthening their position in negotia-
tions over compensation and assistance.156  

A common thread across these AOs is the treatment of EIAs as a core element in 
mitigating climate change. While none of the opinions speaks in identical terms, each engages, 
directly or indirectly, with the idea that EIAs must capture GHG emissions and their conse-
quences beyond the national boundaries of a State.  
 

A. THE INTERNATIONAL COURT OF JUSTICE 
 

In 2023, the UNGA through Resolution 77/276 invoked the advisory jurisdiction of 
the ICJ to seek clarification on two carefully drafted questions concerning: first, the obligations 
of States under international law to protect climate system from anthropogenic emissions, and 
second, the legal consequences for acts and omissions that cause significant harm to the cli-
mate as an ecosystem, with respect to vulnerable States (like SIDS), and peoples of present 
and future generations.157 The resolution was the culmination of a long-drawn campaign by 
Vanuatu and a coalition of SIDS, which was later sponsored by about 130 nations.158  

The ICJ in its opinion, acknowledged the “urgent and existential threat posed by cli-
mate change”159 and identified the most directly relevant applicable law, including treaty law 
and CIL.160 Under CIL, the Court recognised the existence of twin duties, to prevent significant 
environmental harm161 and to cooperate for the protection of the environment.162 Consistent 
with its earlier jurisprudence,163 the ICJ clarified that the standard for preventing significant 
harm is the duty of due diligence: a standard that is inherently flexible and evolves in propor-
tion to the degree of risk in a given case, taking into account the circumstances, available 
technology and the different capabilities of States. Within this duty to exercise due diligence, 
the Court situates the procedural obligation to conduct an EIA.  

Significantly, the Court extends this duty in the context of climate change. It expressly 
recognises that “risks posed by climate change have certain features that may affect the appro-
priateness of certain forms of environment risk assessment”.164 By doing so, the Court departs 
from a strictly transboundary framing of EIAs, as the duty is not confined to situations of 
significant adverse cross-border impacts, but is instead anchored in a general obligation to 
assess risks of significant harm to the climate and ecosystems as a whole.165 The diffuse and 
global nature of climate harm therefore shifts the trigger for assessment from harm to another 
State to the broader risk of climate-related harm to the global environment.166 
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As noted in Pulp Mills167 and Certain Activities,168 the States retain discretion and a 
margin of appreciation to determine its domestic legislation or project authorization process 
to determine the specific content of the EIAs. Yet, the ICJ’s opinion sets important minimum 
thresholds and guardrails, as EIAs must be informed by “best available science”,169 systematic 
in their approach, and oriented specifically to climate effects.  

The Court allows that States may reasonably adopt generalised procedures (such as 
sectoral reviews or economy-wide mechanisms), but it simultaneously insists on specific, pro-
ject-level assessments where “particularly significant proposed individual activities” are likely 
to contribute substantially to GHG emissions.170 In this way, the obligation remains judicially 
enforceable. A State that authorises large-scale projects without any meaningful assessment of 
their GHG risks would not meet the due diligence standard, even if it claimed reliance on 
general procedures. 

That said, the ICJ’s AO has not escaped criticism. Judge Yusuf’s Separate Opinion 
notes that the Court failed to settle on a definite characterisation of the precautionary princi-
ple, which is the foundational norm for any impact assessments.171 Further, Vice President 
Sebutinde’s concern regarding the marginalisation of the principle of common but differenti-
ated responsibilities compounds this: a due diligence standard that ignores the relative asym-
metry between high-emitting States, and vulnerable SIDS risks abandoning meaningful 
enforcement of the obligation.172 More broadly, as Judge Bhandari notes, the Court’s prefer-
ence for abstract propositions over concrete consequences leaves little practical relief to the 
injured, and specially affected States.173 These compel us to be cautious about the transform-
ative potential of the AO. 
 

B. THE INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA  
 

In December 2022, the COSIS made up of six States from the Caribbean and Pacific, 
asked ITLOS for an AO.174 Their request was framed around a straightforward but pressing 
question: what do the environmental obligations in UNCLOS actually require States to do in 
the face of climate change?175 It sought clarity on present and ongoing duties, particularly as 
GHG emissions drive ocean warming, sea-level rise, and acidification.176 

The request had two clear aims. First, to confirm that the harmful effects of climate 
change on the oceans qualify as “pollution of the marine environment” within the meaning of 
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Part XII of UNCLOS. Second, to spell out the specific legal responsibilities that flow from 
that recognition.177 More than 50 States, international organisations, and civil society groups 
joined the proceedings with written and oral submissions.178 Many of them stressed that UN-
CLOS could not be read as frozen in time in 1982, but had to be interpreted against today’s 
science and the very real threats climate change poses to the marine environment.179 

In its AO, ITLOS explicitly recognised that GHG emissions fall within the scope of 
“pollution of the marine environment” under UNCLOS.180 More than just semantics, it 
brought climate change directly within the framework of Part XII obligations.181 Crucially, IT-
LOS clarified that the general duty of prevention, coupled with the due diligence standard, 
obliges States to integrate climate-related considerations into their environmental impact as-
sessments.182 

The ITLOS AO treats the EIA obligation under Article 206 of UNCLOS as “cru-
cial”183 to the protection of the marine environment and places it squarely within CIL. The 
Court underlined that the obligation reflects a general rule of international law, consistent with 
earlier jurisprudence,184 thereby moving EIAs from a treaty-based duty to a broadly binding 
norm.  

The Tribunal clarified the operational content of the duty. It must be carried out 
prior to the implementation of a project,185 and it applies equally to activities planned by States 
and private entities under their jurisdiction or control.186 The notion of “jurisdiction or con-
trol” was interpreted broadly: it extends to land-based projects as well as marine activities, and 
to any space where the State exercises competence under international law.187 Importantly, the 
threshold that triggers an assessment arises where there are “reasonable grounds for believ-
ing”188 that an activity may cause substantial pollution or significant harmful change. ITLOS 
insisted that this standard is an objective one, grounded in facts and scientific knowledge, and 
that the harm in question can be potential rather than actual.189 

When turning to climate change specifically, ITLOS was forthright, that whatever 
threshold is adopted for triggering an EIA, it is effectively always met when an activity contrib-
utes to anthropogenic GHG emissions. Since such emissions, by their very nature, have sig-
nificant adverse effects on the marine environment, the obligation to assess is automatically 
engaged.190 This recognition effectively raises the baseline expectations on States when author-
izing emissions-generating projects, pushing them to embed climate considerations into pro-
ject design, approval, and monitoring. 
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Finally, the Tribunal stressed the informational function of EIAs. One of the most 
effective means of protecting the marine environment, it observed, lies in sharing information 
and scientific results about risks.191 This goes with the idea that EIAs are not merely internal 
exercises for States, but part of a wider architecture of cooperation and transparency. In the 
context of climate change, this means assessments should provide data on emissions, antici-
pated climate impacts, and mitigation measures, enabling other States and stakeholders to 
understand and respond to transboundary risks. 

Taken together, ITLOS’s opinion re-imagines the assessment obligation as a seminal 
legal tool for climate integration. It does so by lowering the threshold for triggering an assess-
ment, embedding precaution, widening the scope to cumulative and socio-economic impacts, 
treating GHG emissions as inherently assessment-worthy, and tying the process to infor-
mation-sharing duties. 

 
 

C. THE INTER-AMERICAN COURT OF HUMAN RIGHTS 
 

In January 2023, Chile and Columbia filed a request for an AO on the obligations of 
States to respond to the “climate emergency” under international human rights law. The re-
quest recognised the disproportionate impact of climate change across the international com-
munity, especially on the communities which are vulnerable owing to their geography, climatic 
conditions and socio-economic status.192 The request sought to clarify the relationship between 
climate change and human rights, and particularly to expand on specific obligations under the 
Inter-American Convention on Human Rights.193  

The Court’s opinion delivered in July 2025 noted that the climate crisis directly un-
dermines a wide spectrum of rights, particularly those of vulnerable groups such as Indigenous 
peoples, Afro-descendant communities, rural populations, and children, whose protection 
requires heightened diligence.194 It further held that this duty extends across all 34 member 
States of the Organization of American States, including Canada and the United States, fram-
ing climate protection as a shared legal responsibility.195 

The Inter-American Court emphasises that an EIA becomes mandatory whenever a 
project poses a risk of significant environmental harm, and this threshold explicitly extends to 
impacts on the climate system.196 A central innovation is the Court’s requirement that projects 
generating significant GHG emissions must undergo a distinct CIA. This is not subsumed 
within a general EIA but must exist as a separate, identifiable section. By doing so, the Court 
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ensures that climate impacts are not diluted within broader environmental considerations but 
receive targeted analysis.197 

The Court further clarifies that such assessments cannot be left entirely to the discre-
tion of the State, but must adhere to a minimum degree of structure. This includes clearly 
defining the scope of activities and impacts to be assessed, establishing a structured procedure 
for conducting climate impact evaluations, allocating responsibilities among project propo-
nents and regulatory authorities, ensuring that the results meaningfully inform decision-mak-
ing, and providing mechanisms to secure compliance with the assessment process.198 

The Court highlights continuous monitoring of the climate effects as an ongoing ob-
ligation. Assessments must not only precede project approval but also establish mechanisms 
for continuous evaluation. This includes quantifying emissions, updating methodologies as 
science evolves, and verifying whether mitigation measures perform as intended.199 In this re-
spect, the Court embeds adaptability into the assessment process.  

Equally, the Court insists on the involvement of affected groups, including indigenous 
communities, and respect for their knowledge systems.200 By requiring public participation, 
the Court aligns the technical process of assessment with broader rights-based obligations. 

The standard of State responsibility is elevated through what the Court terms “en-
hanced due diligence”. In this regard, they “must take into account the best available science 
or knowledge, the mitigation strategy and goal that they must have previously defined, and the 
irreversible nature of the climate impacts”.201 This creates a layered threshold: the higher the 
potential harm, the stricter the obligations of assessment and oversight. 

Importantly, the Court also warns against superficial compliance or “greenwashing”.202 
It recognises the need for assessments to be carried out by technically competent, independ-
ent entities, and for regulatory frameworks to incorporate good practices drawn from com-
parative experience. This is designed to prevent assessments from mere paper writs without 
any effective disclosures. 

Taken together, these elements reframe climate-sensitive EIAs as a structured legal 
tool, which can serve to tie project-level decision-making to the States’ international commit-
ments on climate change. The Court’s approach does not eliminate the practical challenges 
of measurement and enforcement, but it removes any doubt that States have a binding duty 
to integrate climate impacts directly into the assessment process. 
 

V. CONVERGENCE AND BLIND-SPOTS OF CLIMATE IMPACT ASSESS-
MENTS 

 
Across the three AOs, there is a clear reiteration that EIAs are no longer a marginal adminis-
trative step but a core instrument of States’ duty of prevention and due diligence, even in the 
climate context. Each tribunal insists assessments must be continuous, scientifically informed, 
and sensitive to cumulative and transboundary effects.  

Yet the courts differ in emphasis and specificity. The ICJ frames EIAs within a flexible 
duty of due diligence: EIA obligations extend beyond classic transboundary cases and should 
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respond to the scale of climate risk, but States retain a margin of discretion as to how they 
implement assessments domestically.203 ITLOS is more doctrinally assertive as it treats the 
assessment obligation under Article 206 of UNCLOS as reflective of CIL, applies it broadly 
to activities under a State’s “jurisdiction or control” (including private projects), and signals 
that contributions to GHG emissions will generally trigger the duty.204 The IACtHR is the most 
prescriptive: it expressly demands a separate, identifiable climate-impact section in assess-
ments, detailed procedural rules, continuous monitoring, and enhanced due diligence.205 
However, it must be noted that the Inter-American Court’s formulation is regionally focused 
and its findings are directed at OAS membership and carry the greatest immediate legal force 
in that regional system.206 

There is meaningful convergence in substance. All three courts: (a) accept that EIAs 
must account for GHG emissions and cumulative effects; (b) insist on the role of the best 
available science and the precautionary approach; (c) require EIAs to be undertaken prior to 
authorisation and to include monitoring; and (d) treat transparency, information-sharing and 
stakeholder participation as central to the assessment regime. These commonalities provide 
powerful momentum toward recognising CIAs as part of customary due diligence. 

But the AOs leave open some doctrinal blind-spots, which will determine how the 
norm crystallises in practice.  
 

A. DETERMINATION OF “SIGNIFICANT” ADVERSE EFFECT 
 

First, there is uncertainty as to the determination of the threshold: the question of 
what counts as significant GHG emissions. This determination is central to the entire CIA 
process as it is firstly, the trigger for a comprehensive assessment, and secondly, useful in 
deciding on the merits of the project itself.207 As noted by the ILC, the term “significant” de-
pends on the factual context, and the “period in which such determination is made”.208 There-
fore, this threshold is both contextual and continuously evolving. However, for the obligation 
to conduct a CIA to be concrete, there must be some objectivity with respect to this determi-
nation. 

There is a deeper conceptual objection raised by Zahar, which he calls the “Achilles’ 
heel” of the CIA obligation.209 He argues that CIA fundamentally conflates two distinct con-
cepts: a project’s GHG emissions and its climate impacts. According to him, the trigger for 
an EIA (of which the CIA is a part) is an “impact” which is a detectable, localised or attribut-
able harm, while CIA shifts the trigger to the “emissions” which are merely the cause of the 
impact, rather than the impact itself.210 He suggests that since no individual project produces 
a detectable climate impact, a CIA has nothing legally cognisable to assess, and that substitut-
ing an “emissions test” for what must have an “impact test” renders the entire exercise inco-
herent.211  
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This objection, however, conflates an epistemic limitation with a normative conclu-
sion. The absence of a detectable marginal impact from a project does not imply that there 
are no environmental effects: it only reflects the limits of causal attribution at a particular scale 
of observation. The question is not whether harm is immediately and epistemologically meas-
urable, but whether significant adverse impact is reasonably foreseeable. On that standard, 
climate effects are readily foreseeable given the unambiguous scientific consensus on cumu-
lative emissions, even if they resist individual attribution.212 A different interpretation would 
exonerate those projects from legal scrutiny, which are likely to contribute to structural and 
cumulative harms. This would run counter to the duty of due diligence.213 

Normatively, “detectability” must move beyond human-centred spatial and temporal 
frames of measuring impacts locally or immediately. The threat of climate change is inherently 
geographically displaced and temporally delayed, and manifests through complex environ-
mental systems, rather than locally evaluable causal chains.214 The ICJ’s rejection of the re-
quirement of strict causation for State responsibility is an acknowledgement of this.215  

But the question persists: what role do emissions play if they cannot stand in for im-
pacts? Emissions are better understood not as a proxy for climate harm, but as an indicator 
of whether a project's authorisation is consistent with the State's existing mitigation obligations: 
its NDCs, carbon budgets, and CIL due diligence standard. The relevant question is therefore 
not whether the project will damage the climate, but whether it can be authorised without 
contradicting obligations the State is already bound by. This reorientation is reflected in how 
States have increasingly applied CIA in domestic practice.216 

That said, Zahar’s analysis exposes a genuine tension in CIA methodology: if the 
significance threshold is not constructed with sufficient rigour, CIAs risk becoming a per-
formative accounting exercise. This tension is well-illustrated by two polar approaches. An 
inclusionary approach would treat any contribution to cumulative global harm as significant, 
capturing the systemic nature of climate change. The risk with the inclusionary approach it 
leads to imposition of the CIA obligation even on minor projects, which may amount to over-
regulation. Contrarily, an exclusionary approach, which restricts “significance” to individually 
large impacts, would risk ignoring the cumulative nature of climate harm.217  

Neither pole is satisfactory on its own, and the determination of “significance” is better 
understood as an exercise involving multiple criteria. Thresholds of magnitude, such as pro-
jects falling within certain kilotons of CO₂ emissions, provide for an objective assessment, and 
are already employed in instruments such as the European Investment Bank’s Carbon Foot-
print Methodologies.218 However, their downside is that they overlook other indirect harms, 
that may be caused by the project which are not necessarily reflected in those indicators.219 It 
may be prudent to supplement these thresholds with other criteria, such as lifecycle emission 
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profiles, the project’s relative efficiency to industry norms, and sector-specific thresholds. Sim-
ilarly, benchmarks may also help contextualise a project’s emissions by comparing them to 
empirically observed data, projected emissions, or sectoral standards.220 Economic valuations, 
such as measurement of the “social cost of carbon” by the U.S. Interagency Working Group, 
is one tool that helps governments translate emissions into a monetary figure that can be com-
pared with other costs and benefits.221 The difficulty comes in putting a price on global climate 
harm, that often involves value-laden judgements, such as how to treat long term damage.222  

Therefore, the significance threshold sits at the intersection of a factual, and a legal 
assessment, and is undergoing development through domestic practices, and institutional 
standards. Despite this indeterminacy, the emerging practice supports the recognition that an 
EIA which takes no account of climate impacts at all is increasingly difficult to reconcile with 
the CIL obligation of due diligence.  
 

B. INDIRECT IMPACTS: DOWNSTREAM EMISSIONS & EXTRATERRI-
TORIALITY  

 
A second question that arises is: what are the limits of the climate impacts that are to 

be accounted for by EIAs? Should EIAs account for indirect effects such as downstream or 
Scope-3 emissions? For instance, should an EIA for a project related to fossil-fuel extraction 
or transport, include indirect emissions from the eventual combustion of those fuels, even if 
it is carried out by other entities?  

This proposition is supported by the ITLOS AO which noted that “cumulative im-
pacts” must be accounted for,223 as well as domestic cases like the Finch case,224 where the UK 
Supreme Court affirmed that there existed the “strongest possible form of causal connection” 
between oil extraction and downstream emissions related to fuel combustion. Similarly, while 
dealing with a legal challenge to an EIA conducted for three oil and gas extraction projects, 
the European Free Trade Association’s Court’s AO E-18/24 noted that a project proponent 
cannot defer or fragment impact assessment obligations across stages or linked activities, es-
pecially where cumulative or indirect effects from downstream emissions must be evaluated 
from the outset.225 Further, as noted in Chapter III.B(ii), some States like Mauritius have also 
asserted that Scope-3 emissions must be accounted for in CIAs.226  

The joint declaration of Judges Bhandari and Cleveland in the ICJ's Climate Change 
Advisory Opinion reinforces this position, affirming that obligations under the Paris Agree-
ment and CIL due diligence require States to account for foreseeable downstream conse-
quences of fossil fuel production, including Scope-3 emissions from combustion abroad.227 
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Citing Finch, the declaration reasons that a producing State cannot disclaim responsibility for 
consequences it knows with virtual certainty will follow from extraction.228 

However, there is considerable divergence on this practice. Both governments of the 
U.K. and Norway had resisted the integration of Scope-3 emissions in the Finch case and AO 
E-18/24, respectively.229 Notably, Norway argued, as have some authors,230 that the downstream 
emissions were too remote and uncertain, could lead to potential double-counting, and that 
their “net effect” is linked to the “global market” (the market substitution argument).231 On 
these lines, in May 2025, the US Supreme Court held that the National Environmental Policy 
Act (NEPA) does not require agencies to assess downstream impacts, because NEPA is lim-
ited to the effects of the project under review, and proximate causal control, and not of not of 
other future, geographically separate, or subsequent projects even if factually foreseeable.232 
Ireland’s Supreme Court has similarly declined to impose a requirement to assess upstream, 
indirect environmental impacts in project-specific EIAs.233 In a case concerning the approval 
of a cheese factory, the Court upheld the planning authority’s decision not to analyse upstream 
dairy-sector emissions, reasoning that such consequences were too remote and non-site-spe-
cific to fall within the legal scope of project-level assessment.  

Even though the legal contours of this requirement remain unsettled, in any case, the 
core purpose of an EIA is better served when significant indirect climate impacts are identified 
and explained, to facilitate decision-makers to mitigate foreseeable harms. The concern that 
accounting for Scope-3 emissions risks double-counting is largely misconceived in this con-
text. This is so because the purpose of including such emissions in a CIA is not to allocate 
responsibility for them, but to inform decision-making at the point of project authorisation, 
which is a governance function distinct from the attribution exercises conducted under report-
ing frameworks such as the UNFCCC. In fact, including such emissions is especially im-
portant as Scope-3 emissions comprise nearly 80% of total emissions for oil and about 85% 
for gas, mainly due to the carbon released when these fuels are ultimately burned.234 

A related complication comes from the question whether indirect climate harms 
should be accounted for, if they emanate outside the State where the project is taking place, 
i.e., should extraterritorial downstream emissions be accounted for? Under the Lotus princi-
ple, international law allows a State to regulate activities within its territory even when the 
resulting effects unfold in foreign territory.235 Climate treaties like the UNFCCC or the Paris 
Agreement do not restrict mitigation action to domestic emissions alone.  

However, courts have differed on this question. For instance, the Federal Court of 
Australia held that Scope-3 emissions, especially those occurring overseas, are only indirect 
consequences of the project and therefore need not be assessed as direct impacts under the 
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law.236 Similarly, the Norwegian Supreme Court has also noted that, “when it comes to green-
house gas emissions from combustion abroad after Norwegian petroleum export, […] the 
clear principle is that each State is responsible for combustion on its own territory”.237  

Nevertheless, as noted above, the Finch case and AO E-18/2024 emphasise that in-
direct effects, including cumulative and transboundary impacts, even those occurring far from 
the project site, must be assessed in an EIA whenever they are significant and likely. This is 
because the function of an EIA is to assess foreseeable impacts, not to attribute causal respon-
sibility for the purposes of liability. Territoriality is relevant to the regulatory jurisdiction which 
a State exercises over a project, but it does not logically limit the geographic scope of the 
impacts that project may foreseeably generate. An authorising authority must therefore ac-
count for downstream emissions wherever they occur, since it is the act of authorisation, and 
not the location of combustion, that determines whether those emissions come into existence 
at all. 
 

C. AN ERGA OMNES OBLIGATION & THE CONSEQUENCES 
THEREOF 

 
Noting that climate change is the “common concern of mankind”,238 all the three AOs 

considered in this paper depart from a transboundary framing of an EIA, towards one rooted 
in the erga omnes obligation of climate change mitigation.239 This framing has profound im-
plications and warrants important questions in the context of CIAs. 

First, if the duty to conduct a CIA is an erga omnes obligation, its breach could be 
invoked in front of an international judicial forum, by any State under CIL, or by all parties 
under a treaty, without having to justify their standing in the vocabulary of a “legal injury”.240  

Second, this point may be extended to ask whether an erga omnes interest entitle any 
State to demand disclosure, consultation, or participation in another State’s CIA process? 
Traditionally, notification and consultation duties have been grounded in bilateral contexts, 
as in the Certain Activities case where the Court linked such duties to due diligence and noted 
that where the EIA reflected a risk of significant transboundary harm, the State planning to 
undertake the activity was required to notify and consult the potentially affected States in good 
faith.241 The challenge is whether this bilateral architecture can evolve into a multilateral par-
ticipation framework justified by the global nature of climate risk. 

Article 32 of the BBNJ Agreement provides a workable and globally-accepted model 
in the context of harm to marine biodiversity: where Parties are obliged to ensure “public 
notification” and participation “by all States, in particular adjacent costal States and any other 
States adjacent to the activity when they are potentially most affected States and stakehold-
ers…”.242 The stakeholders include indigenous persons, local communities, civil society and 
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the scientific community.243 This formulation suggests that as the governance of environmental 
commons develops, there could be a global participatory model where all potentially affected 
States and stakeholders could acquire procedural standing in cases of significant impact to the 
climate. State practice and jurisprudence is yet to develop on what institutional form would 
such a norm eventually take. 

Third, the transboundary framing of CIAs naturally raises the question of what duties 
third States bear when another State fails to adequately assess climate impacts. In its 2024 AO 
on the Occupied Palestinian Territory (OPT), the ICJ held that the breach of erga omnes 
obligations triggers duties of non-recognition, non-assistance, and cooperation to end the 
wrongful situation.244 However, as Judge Tladi observes in his declaration to the Climate 
Change AO, although the Court characterises States’ climate-related obligations as erga om-
nes, it does not clarify whether these secondary duties also attach.245 If the Court’s 2024 rea-
soning were applied consistently, recognition of a CIA duty as erga omnes would imply that 
third States cannot treat authorisations issued without a proper CIA as legally valid, may not 
support such projects financially or technologically, and must cooperate to prevent or phase 
out such activities. 

The Court’s silence on this is striking as climate change represents not only a global 
harm but the archetype of a collective-action problem where the duties of third-States are 
indispensable. One explanation may be that the 2024 OPT Opinion dealt with breaches of 
jus cogens norms, such as the right to self-determination, which are necessarily erga omnes, 
whereas the CIA obligation, has not (yet) been recognised as jus cogens.246 In any case, this 
question still demands clarity. 

Fourth, there is a general concern about the distinction between “injured” and “non-
injured States” in the context of harms from climate change, and the remedial consequences 
that flow from it. The ICJ notes that injured or specially affected States may claim full repara-
tion in their own right, while non-injured States are limited to claiming cessation, guarantees 
of non-repetition, and reparation on behalf of the beneficiaries of the obligation.247 This dis-
tinction, which is based on Articles 42 and 48 of the ILC’s Articles on State Responsibility, is 
doctrinally uncontroversial in the abstract, but it creates problems when applied in the context 
of climate change.248 This is so because the availability of reparations becomes dependent on 
which States count as injured, or specially affected, which is a question that the Court conspic-
uously declines to answer. 

The UNGA Resolution sought to place this question directly before the Court, asking 
about the legal consequences with respect to SIDS, and other States “injured or specially 
affected” by climate change, as well as peoples and future generations. The Court’s response 
to Question (b)(i) is most notable for what it withholds. It declines to determine the 
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responsibility of specific States,249 and posits that the rule of State responsibility “do not differ 
depending on the category or status of an injured State” such that specially affected States are 
entitled to the same remedies as other injured States.250 This statement tells us what remedies 
follow from the category, but says nothing about which States fall into it, or how injury is to 
be established in the first place. In the context of climate change, the question of how injury 
is assessed is not a peripheral detail: it is the central one. 

Judge Yusuf, in his separate opinion, criticises this as a missed historic opportunity.251 
The Court had before it both the scientific evidence, including the IPCC’s consistent finding 
that vulnerable communities who have contributed least to climate change are 
disproportionately affected,252 and the doctrinal tools to operationalise the distinction. Article 
42(b) of the ARSIWA provides that a State is entitled to invoke responsibility as an injured 
State where an erga omnes obligation is breached in a way that “specially affects” it.253 The 
ILC's own commentary illustrates this with high seas pollution that particularly impacts coastal 
States,254 which is a scenario that maps closely onto the SIDS situation. SIDS are not merely 
affected by the breach of an erga omnes climate obligation: they are affected in a way that 
distinguishes them categorically from the generality of States to which the obligation is owed, 
both in the existential magnitude of the harm, and their negligible contribution to causing it.255 
The Court had a clear basis on which to say so. It chose not to. 

Beyond the Court’s evasion, however, a genuine doctrinal difficulty remains: defining 
injury, and special effects in the climate context is hard even with the best available tools. 
Climate harm is simultaneously universal, and radically unequal: every State is affected, but 
the extent of harm varies enormously. The criterion of being “specially affected” is inherently 
comparative: affected more than whom, and measured by what? Should this be determined 
by physical vulnerability, economic dependence, historical contribution to emissions, or some 
combination? These are questions the ILC did not design Article 42(b) to answer, and the 
Court's silence means they remain open. SIDS are the clearest case, as their territorial 
existence is directly threatened, but the category could plausibly extend to States facing 
climate-driven desertification, freshwater collapse, or the destruction of climate-dependent 
agricultural systems. Without criteria, the boundary of the category is indeterminate, and the 
remedial distinction the Court relies upon cannot be applied. 

It remains unclear what remedies are available where a State fails to conduct a legally 
adequate CIA. In principle, this turns on the injured/specially affected distinction: a State 
against whom the CIA obligation has been breached could claim reparation if it qualifies as 
injured or specially affected, but is limited to cessation and non-repetition if it does not. The 
Court establishes that this distinction governs remedies, but declines to say which States fall 
on which side of it, leaving the remedial consequences of a failure to conduct a CIA without 
a workable answer. 
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Ultimately, the three AOs signal a convergence on the crystallisation of the duty to 
integrate climate harms into EIAs, but the precise contours of this norm are yet to be chiselled 
by future treaty practice, judicial decisions and State practice.  
 

VI. CONCLUSION 
 

“If our existence is to mean anything, then we must act in the interest of all of our 
people who are dependent on us… And if we don’t, we will allow the path of greed 
and selfishness to sow the seeds of our common destruction”. 
 

– Mia Mottley, Prime Minister of Barbados at UNFCCC COP26, Glasgow, United King-
dom (2021)256 

 
This paper has traced the evolution of EIAs into the realm of CIAs, showing how international 
law is beginning to recognise the distinct and global nature of climate-related harm. EIAs, 
once limited to transboundary environmental effects, are now being reconfigured to capture 
GHG emissions, cumulative impacts, and the systemic risks posed to the climate. Through 
the lens of CIL, the twin pillars of usus and opinio juris reveal that States are no longer merely 
experimenting with climate assessments; rather, there is an emerging recognition that CIAs 
constitute a binding element of due diligence.  

The AOs examined here demonstrate both convergence and gaps. Some conver-
gence has obtained in the procedural and substantive contours of CIAs, as they must be 
rooted in science and continuous processes. Yet significant questions remain open: precisely 
how thresholds of significance are determined, how emissions are quantified, whether CIAs 
must account for indirect and extraterritorial emissions, and what are the implications of the 
erga omnes framing of this obligation. These unresolved issues do not weaken the emerging 
norm; rather, they delineate the terrain for the next phase of development. 

Ultimately, the rise of CIAs marks a turning point in international law: from reacting 
to environmental harm after it occurs, to governing climate risks before they unfold. In this 
shift, assessments are more than just procedural checkboxes; they have become a part of the 
very substance of the duty to protect the planet, matching the scale and urgency of the climate 
crisis itself. 
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