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ABSTRACT 

Clear and well-reasoned judgments are key to the development of healthy respect for the 

judiciary, for they provide practitioners and the public at large with opportunities to understand 

the fundamental rationales that shape the outcome of cases. This ideal, however, may 

sometimes come into conflict with robust protection of human rights by way of adopting a 

stringent standard of review despite the existence of factors suggesting that a more relaxed 

standard ought to be adopted. In this paper, the approaches to the proportionality test in courts 

in Hong Kong and the United Kingdom will be unpacked and analysed comparatively. It will 

be demonstrated and argued that it is essential for judges to spell out their internal legal point 

of view in the most crystal-clear sense, for the explication of a standard of review in 

proportionality adjudication necessarily involves two things: (a) explaining why competing 

factors relevant to the choice of such standard are treated in a certain a manner despite the 

existence of other viable alternatives��DQG��E��PDNLQJ�D�MXGJH¶V�SHUVSHFWLYHV�DQG�UHDVRQLQJ�DV�

accessible as possible to the public. 
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I. INTRODUCTION 

As Lord Macmillan, a former member of the House of Lords, once cautioned: the object of a 

UHDVRQHG�MXGJPHQW�³LV�QRW�RQO\�WR�GR�EXW�WR�VHHP�WR�GR�MXVWLFH´.1 The way in which decisions 

are written represents choices made by the judge as to how he wishes to justify his ruling.2 This 

reminder is particularly apt in the realm of public law litigation, for it often engages 

controversial issues where the adjudicating court is faced with views diametrically opposed to 

one another, all of which may appear entirely reasonable. These analytical tensions are best 

illustrated by the focus of this paper²proportionality adjudication in socio-economic rights 

and matters concerning entitlements to social welfare and housing. This area is chosen because 

there exist variable intensities of review (under the third step of the test) and an overall 

balancing exercise (under the final step of the test) between rights and interests which are often 

diametrically opposed to one another.3 These tensions also underpin the broader question this 

paper seeks to answer: in proportionality adjudication, where there exist multiple choices all of 

which appear reasonably arguable yet lead to diametrically opposed conclusions, how should a 

judge choose among the rival options? 

This paper argues that since clear and effective communication with the relevant 

audience is key in rendering a defensible judgment, it is pertinent for judges to make their 

internal point of view (IPV) of the law²an internal legal point of view (ILPV)²accessible to 

the general public. The paper proceeds in three sections. First, it explicates the analytical 

LQWULFDFLHV�XQGHUSLQQLQJ� D� MXGJH¶V� UHDVRQLQJ�SURFHVV� LQ�PDNLQJ�FKRLFHV� LQ� D�SURSRUWLRQDOLW\�

assessment, focusing on the third and fourth steps of the test. Second, it analyses the issues 

VNHWFKHG� WKHUHLQ� WKURXJK� WKH� OHQV� RI�+/$�+DUW¶V� ,39²as to how judges can express their 

preferences and choices in proportionality adjudication. Instead of offering a schema of 

adjudication or defending a normative understanding of it, the aim of this section is more 

modest: it seeks to explicate the analytical issues underpinning the practical selection of 

interpretive and adjudicative choices and the communication of legal reasoning in the process 

 
1 /RUG�0DFPLOODQ��¶7KH�:ULWLQJ�RI�-XGJPHQWV·�����������&DQDGLDQ�%DU�5HYLHZ���������� 
2 7D\OD�6WHLQHU��$QGUHM�/DQJ�DQG�0RUGHFKDL�.UHPQLW]HU��¶&RPSDUDWLYH�DQG�(PSLULFDO�,QVLJKWV�LQWR�-XGLFLDO 

Practice: Towards DQ�,QWHJUDWLYH�0RGHO�RI�3URSRUWLRQDOLW\·�LQ�0RUGHFKDL�.UHPQLW]HU��7D\OD�6WHLQHU�DQG�$QGUHM�
Lang (eds), Proportionality in Action: Comparative and Empirical Perspectives on the Judicial Practice (CUP 2020) 542, 546. 

3 0HJKDQ�&DPSEHOO��¶7KH�$XVWHULW\�RI�/RQH�0RWKHUKRRG��'LVFULPLQDWLRQ�/DZ�DQG�%HQHILW�5HIRUP·��������������
Oxford Journal of Legal Studies 1197. 
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of delivering a judgment. This also avoids over-theorising the problems, which might otherwise 

result in limited practical impacts being explicated.4 Third, the paper will analyse comparatively 

these issues in Hong Kong and United Kingdom socio-economic rights cases involving 

discrimination claims. In these cases, the factual and legal factors in a proportionality 

assessment point towards diametrically different options over the standard of scrutiny (third 

step) and outcome of the balancing exercise (fourth step). In doing so, this paper will offer some 

preliminary thoughts towards improving the analytical coherence and clarity on the part of 

judges when it comes to making choices in a proportionality test. 

Before proceeding further, it is helpful to first explain why a comparative exercise 

between Hong Kong and the United Kingdom is of value. Two reasons may be offered. The 

first, and more general, explanation is that comparative legal analysis allows practitioners and 

judges (and of course, academics) to engage with foreign judgments critically and directly. It 

LQYROYHV�³WKH�UHFRJQLWLRQ�WKDW�GLIIHUHQW�MXGLFLDULHV�PD\�GLIIHU�DERXW�WKH�UHVROXWLRQ�RI�SDUWLFXODU�

FODVVHV�RI� OHJDO�SUREOHPV�´�7KH�DQDO\WLFDO�GLPHQVLRQ�RI�FRPSDUDWLYH� OHJDO�DQDO\VLV�KHOSV� WR�

DYRLG�SUDFWLWLRQHUV�IURP�³bricolage ² rummaging around just about anywhere for materials 

ZKLFK�PLJKW�VXSSRUW�SDUWLFXODU�DUJXPHQWV�´5 The second, and more practical, reason is that the 

well-known four-stage proportionality test applies in both Hong Kong law and English law,6 

with Hong Kong courts frequently citing English courts (as will be demonstrated below). This 

makes their adjudicative approaches to its components worthy of comparison7. While it is true 

that the role played by the third step differs slightly between the two jurisdictions,8 it remains 

the case that they employ the same notion in expressing the nature and various standards of 

review commonly seen in the third and fourth steps of the proportionality test. This means 

that²after all²the audiences in the respective jurisdictions face very similar expressions from 

the courts as to the outcome of a proportionality exercise and the reason(s) behind it. It is these 

similar expressions from the courts and reception by the readers that make the two jurisdictions 

worthy of comparison. 

 

 
4  James W Harris, Law and Legal Science �&ODUHQGRQ�3UHVV������������VHH�DOVR�PRUH�JHQHUDOO\�0DXULFH�6XQNLQ��¶7KH�

)XQFWLRQDOLVW�6W\OH�LQ�3XEOLF�/DZ·����05) 55 University of Toronto Law Journal 361. 
5  5REHUW�)UHQFK�$&��´7KH�*OREDOLVDWLRQ�RI�3XEOLF�/DZ��$�4XLOWLQJ�RI�/HJDOLWLHVµ�LQ�0DUN�(OOLRWW��-DVRQ�1(�

Varuhas and Shona Wilson Stark (eds), The Unity of Public Law? Doctrinal, Theoretical and Comparative Perspectives 
(Oxford; Hart Publishing, 2018) 231 at 232. 

6  %DQN�0HOODW�Y�+HU�0DMHVW\·V�7UHDVXU\��1R����[2013] UKSC 39, [2014] AC 700; Hysan Development Ltd v Town Planning 
Board (2016) 19 HKCFAR 372;. 

7  7KRPDV�<HRQ�DQG�7UHYRU�:DQ��¶&RPSDUDWLYH�&RQVWLWXWLRnal and Administrative Law in Hong Kong: In Search 
IRU�&RKHUHQFH·�>����@�3XEOLF�/DZ���������²270. 

8  See text to n 16 below. 
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II. ISSUES OF CLARITY IN PROPORTIONALITY REASONING IN 

SOCIO-ECONOMIC RIGHTS ADJUDICATION 

Having set out the comparative basis of the article, it can now turn to the proportionality test as 

applied in practice. First, the impugned measure must pursue a legitimate aim. Second, the 

impugned measure must be rationally connected to the legitimate aim. Third, the impugned 

measure must be no more than necessary for the purpose of achieving the impugned aim. Last, 

a balance must be struck between the inroads against the relevant human right infringed by the 

impugned measure and the legitimate aim it sets out to achieve. As aQ� ³RUGHUO\� SURFHVV� RI�

decision-PDNLQJ´�9 it provides a communicable framework to the audiences explaining, 

amongst others, the legal standard adopted for scrutinising its compatibility with human rights, 

the reasons behind the standard adopted, and how (if at all) the measure rationally connects to 

a human right said to be infringed by it.10 Such communication is particularly important for the 

third and IRXUWK� VWHSV� VLQFH� WKH\� ³LQHYLWDEO\� RYHUODS´11 with one another in sketching the 

analytical tensions gravitating a judge towards one conclusion or another as to the 

proportionality of the measure in question. 

The intelligibility of proportionality adjudication in spelling out the quality of a measure 

said to violate human rights can be found in %DQN�0HOODW�Y�+HU�0DMHVW\¶V�7UHDVXU\� �1R��� 

ZKHUH�/RUG�5HHG�VXFFLQFWO\�H[SODLQHG��³,WV�attraction as a heuristic tool is that, by breaking 

down an assessment of proportionality into distinct elements, it can clarify different aspects of 

VXFK� DQ� DVVHVVPHQW�� DQG� PDNH� YDOXH� MXGJPHQWV� PRUH� H[SOLFLW�´12 This tool is particularly 

important for appellate courts (in particular aSH[�FRXUWV���VLQFH�WKH\�DUH�WDVNHG�WR�³SURYLGH�OHJDO�

certainty, to deliver authoritative statements of the law for the guidance of lower courts, to 

OHJLWLPDWH�VSHFLILF�GRFWULQDO�LQWHUSUHWDWLRQV�DQG�H[WUDSRODWLRQV�RI�WKH�ODZ�´13 That said, a level 

of generality nevertheless remains appropriate, for the principles and nuances so elucidated 

JRYHUQ� ³PDQ\� RWKHU� IDFW-situations arising in the future [which] will be governed by that 

statement of principle´.14 These opposing demands beg the question as to what an approach 

 
9  R (Lord Carlile of Berriew QC) v Secretary of State for the Home Department [2014] UKSC 60, [2015] AC 945 [89]. 
10  Charles-0D[LPH�3DQDFFLR��¶,Q�'HIHQFH�RI�7ZR-Step Balancing and PropRUWLRQDOLW\�LQ�5LJKWV�$GMXGLFDWLRQ·�

(2011) 24 Canadian Journal of Law and Jurisprudence �����.DL�0|OOHU��¶%DODQFLQJ�DQG�WKH�6WUXFWXUH�RI�
&RQVWLWXWLRQDO�5LJKWV·����������,QWHUQDWLRQDO�-RXUQDO�RI�&RQVWLWXWLRQDO�/DZ����� 

11  Bank Mellat (n 6) [20]. 
12  ibid [74] (emphasis added). Such a need to make value judgments has also been observed in Hong Kong: 

-RKDQQHV�&KDQ��¶3URSRUWLRQDOLW\�DIWHU�Hysan: Fair Balance, Manifestly without Reasonable Foundation and 
Wednesbury 8QUHDVRQDEOHQHVV·�����������+RQJ�.RQJ�/DZ�-RXUQDO���������� 

13  3HWHU�0F&RUPLFN��¶7KH�&KRUDO�&RXUW��6HSDUDWH�&RQFXUUHQFH�DQG�WKH�0F/DFKOLQ�&RXUW������²����·������²2006) 
37 Ottawa Law Review 1, 3. 

14  6LU�3KLOLS�6DOHV��¶7KH�&RPPRQ�/DZ��&RQWH[W�DQG�0HWKRG·������������/DZ�4XDUWHUO\�5HYLHZ�������� 
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that can cater to both of them would look like. As will be illustrated below, issues of clarity of 

reasoning are all the most delicate in the third and fourth steps of a proportionality test. 

 

A. A ³6/,',1*�6&$/(´�2)�5(9,(:�81'(5�7+(�7+,5'�67(3 

The third step of the proportionality test in both Hong Kong law and the English law 

DGPLW�IRU�D�³VOLGLQJ�VFDOH´�RI�UHYLHZ�15 ZLWK�WKH�VWDQGDUGV�³QR�PRUH�WKDQ�UHDVRQDEO\�QHFHVVDU\´�

(NMRN) and ³PDQLIHVWO\�ZLWKRXW�UHDVRQDEOH�IRXQGDWLRQ´��MWRN) on the more stringent and 

more relaxed ends of the scale respectively. For the MWRN standard, it has been suggested 

that the usages of the phrase in Hong Kong and the United Kingdom are doctrinally different, 

with the former jurisdiction using it as an actual limb of the proportionality test and the latter 

jurisdiction only using it to indicate the appropriate intensity of judicial scrutiny.16 That said, it 

will be demonstrated below that such a doctrinal difference in the fields of socio-economic 

policies and discrimination cases is more apparent than real, and in any event does not dilute 

the pertinent need for judicial clarity in expressing and explaining the interpretive and 

adjudicative choices they have made. 

It is helpful to turn to the approach in Hong Kong law first, for the operation of the 

sliding scale under the third step is now settled. This is laid down by Ribeiro PJ of the Hong 

Kong Court of Final Appeal (HKCFA) in the seminal case of Hysan Development Co Ltd v 

Town Planning Board, which concerned the protection of property rights under Articles 6 and 

105 of the Hong Kong Basic Law (BL). AIWHU� D� ³PDJLVWHULDO� VXUYH\� RI� WKH� YDULRXV�

[proportionality] GRFWULQHV´�HPSOR\HG�E\�FRPPRQ�ODZ�FRXUWV�17 his Lordship established that 

WKH� FKRLFH� EHWZHHQ� WKH� 1051� DQG� 0:5)� VWDQGDUGV� UHYROYHV� DURXQG� WKH� ³PDUJLQ� RI�

GLVFUHWLRQ´� DV� � ³GHWHUPLQHG� E\� IDFWRUV� ZKLFK� DIIHFW� WKH� SURSRUWLRQDOLW\� DQDO\VLV� LQ� WKH�

FLUFXPVWDQFHV�RI�WKH�SDUWLFXODU�FDVH�´18 Instead of being disparate standards unrelated to one 

DQRWKHU��WKH\�LQGLFDWH�³SRVLWLRQV�RQ�D�FRQWLQXRXV�VSHFWUXP´�19  

The existence of a choice between the NMRN and MWRF standards begs the question 

behind it: How should such a choice be made? Hysan identified two key factors which shape 

the margin of discretion to be offered to the government: (a) significance and extent of 

 
15  Hysan (n 6) [108]; Pham v Secretary of State for the Home Department [2015] UKSC 19, [2015] 1 WLR 1591 [106]. 
16  .DL�<HXQJ�:RQJ��¶$Q�,QFRPSOHWH�9LFWRU\��7KH�,PSOLFDWLRQV�RI�QT v Director of Immigration for the Protection of 

*D\�5LJKWV�LQ�+RQJ�.RQJ·��������������0RGHUQ�/DZ�5Hview 874, 888. 
17  5LFKDUG�&OD\WRQ�4&��¶.HHSLQJ�D�VHQVH�RI�SURSRUWLRQ��SROLWLFDO�SURWHVW�DQG�WKH�+RQJ�.RQJ�FRXUWV·�>����@�3XEOLF�

Law 375, 378. 
18  Hysan (n 6) [106]²[107]. The use of the MWRN standard in socio-economic rights cases trace back to two pre-

Hysan HKCFA cases, both of which will be examined in more detail in Section IV below. 
19  ibid [122]. 
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interference with the right in question; and (b) the identity (and special competence, if any) of 

the decision-maker behind the impugned measure.20 They were elaborated by the HKCFA in 

Kwok Cheuk Kin v Secretary for Constitutional and Mainland Affairs,21 where Ma CJ (as the 

Hon Geoffrey Ma then was) stated that a judge would need to consider three issues in making 

a choice between the standards: (a) the nature of the right engaged and the degree to which it 

has been encroached on; (b) the identification of the relevant decision-maker; and (c) the 

relevance of the margin of discretion that should be given to the decision-maker.22 Although 

Hysan and Kwok concerned contexts of town planning and political speeches, the tests and 

observations set out therein are of general applicability23 and, as will be demonstrated below, 

apply to socio-economic rights cases as well. 

For socio-economic rights cases in the United Kingdom, although the four-step 

proportionality test applies, R (DA and others) v Secretary of State for Work and Pensions 

affirmed that, in terms of the appropriate label to follow in determining the degree of judicial 

scrutiny under all stages, the JRYHUQPHQW¶V�FDVH�ZRXOG�RQO\�IDLO�LI�WKH�DSSOLFDQW�FDQ�SURYH�LQ�

UHODWLRQ�WR�DOO�WKH�IRXU�VWHSV�WKDW�WKH�JRYHUQPHQW¶V�FDVH�LV�0:5)�24 This means that under the 

third step, the general applicable standard is MWRF. That said, the MWRF is not a static 

standard per se. In the recent case of R (SC and others) v Secretary of State for Work and 

Pensions,25 after a meticulous examination of the Strasbourg jurisprudence on the usage of the 

MWRF standard in social welfare contexts,26 Lord Reed clarified that:  

 

[R]ather than trying to arrive at a precise definition of [MWRF], it is more fruitful 

to focus on the question whether a wide margin of judgment is appropriate in the 

light of the circumstances of the case. The ordinary approach to proportionality 

gives appropriate weight to the judgment of the primary decision-maker: a degree 

of weight which will normally be substantial in fields such as economic and social 

policy, national security, penal policy, and matters raising sensitive moral or ethical 

LVVXHV�«the ordinary approach to proportionality will accord the same margin to 

 
20  ibid [108]²[109]. 
21  Kwok Cheuk Kin v Secretary for Constitutional and Mainland Affairs (2017) 20 HKCFAR 353. 
22  ibid [38]. 
23  5HKDQ�$EH\UDWQH��¶0RUH�6WUXFWXUH��0RUH�'HIHUHQFH��3URSRUWLRQDOLW\�LQ�+RQJ�.RQJ·�LQ�3R�-HQ�<DS��HGV���

Proportionality in Asia (CUP 2019) 25, 40²45.  
24  R (DA and others) v Secretary of State for Work and Pensions [2019] UKSC 21, [2019] 1 WLR 3289 [65], [114], [116]. 
25  R (SC and others) v Secretary for Work and Pensions [2021] UKSC 26, [2021] 3 WLR 428. 
26  These include, among others, Stec v United Kingdom (2006) 43 EHRR 47, a Grand Chamber case cited with 

approval by Hysan (n 6) [111] in establishing tKH�´0:5)µ�OLPE�RI�WKH�SURSRUWLRQDOLW\�WHVW�LQ�+.� 
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the decision-maker as the [MWRF] formulation in circumstances where a 

particularly wide margin is appropriate.27 

 

/RUG�5HHG¶V�PRUH�HODERUDWH�DQG�QXDQFHG�IRUPXODWLRQ�RI�WKH�DSSURDFK�WR� WKH�MWRF 

standard will be further discussed in Section IV below. It suffices to note at this juncture that 

the MWRF standard, as understood in English law, is not a hard-and-fast standard per se, but 

instead requires multifaceted considerations in determining the appropriate margin of 

judgement to be accorded to the decision-maker. An illustrative but less obvious example of 

this can be found in Re Brewster,28 A pre-SC judgment. Holding that the MWRF standard 

applies to an assessment of whether a nomination requirement imposed upon unmarried couples 

RQO\�XQGHU�D�SHQVLRQ�VFKHPH�YLRODWHV�RQH¶V�ULJKWV�XQGHU�Article 14 of the European Convention 

on Human Rights (ECHR14) read with Article 1 of Protocol no. 1 to the ECHR (A1P1),29 Lord 

.HUU�REVHUYHG�WKDW�³ZKHUH�WKH�TXestion of impact of a [socio-economic measure] has not been 

DGGUHVVHG�E\�WKH�JRYHUQPHQW« the imperative for reticence on the part of a court tasked with 

WKH�GXW\�RI�UHYLHZLQJ�WKH�GHFLVLRQ�LV�GLPLQLVKHG´�30  

That said, the existence of engagement per se is not sufficient, for if the reasons 

DGYDQFHG�DUH�³SURIIHUHG� LQ�GHIHQFH�RI�D�GHFLVLRQ�ZKLFK�ZHUH�QRW�SUHVHQW� WR� WKH�PLQG�RI�WKH�

decision-PDNHU�DW�WKH�WLPH�LW�ZDV�PDGH´��WKH�VWDQGDUG�RI�VFUXWLQ\�LV�OLNHO\�WR�EH�PRUH�LQWHQVH�31 

The converse applies as well, albeit not in an a fortiori manner²it remains necessary to 

determine the weight to be given to the decision-PDNHU¶V�YLHZV�RQ�D�FDVH-by-case basis.32 These 

observations are particularly pertinent in the context of socio-economic rights. As Lord 

Hoffmann observed in R (Carson) v Secretary of State for Work and Pensions:33 ³[T]here may 

EH�ERUGHUOLQH�FDVHV�ZKHUH�LW�LV�QRW�HDV\�WR�DOORFDWH�WKH�JURXQG�RI�GLVFULPLQDWLRQ´34 between (a) 

³GLVFULPLQDWLRQ�ZKLFK�prima facie appear to offend our notions of respect due to WKH�LQGLYLGXDO´�

and (b��³WKRVH�ZKLFK�PHUHO\�UHTXLUH�VRPH�UDWLRQDO�MXVWLILFDWLRQ´�35 

Therefore, the differences between the MWRF standards in Hong Kong law and English 

ODZ�GR�QRW�PDVN�WKH�PRUH�LPSRUWDQW�DQG�SUHVVLQJ�DQDO\WLFDO�FRQXQGUXP�SRVHG�E\�D�³VOLGLQJ�

VFDOH´�RI�LQWHQVLW\�RI�UHYLHZ²about the precise degree and method of reasoning which ought 

 
27  ibid [161] (emphases added). 
28  In re Brewster [2017] UKSC 8, [2017] 1 WLR 519. 
29  ibid [55]. 
30  ibid [64]. 
31  ibid [52]. 
32  R (TD) v Secretary of State for Work and Pensions [2020] EWCA Civ 618 at [54], citing In re Brewster (n 30). 
33  R (Carson) v Secretary for Work and Pensions [2005] UKHL 37, [2006] 1 AC 173. 
34  ibid [17]. 
35 ibid [15]. 
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to be exhibited thereunder. None of the judgments canvassed above identified any factor to be 

of overarching or determinative influence for how a standard of scrutiny is to be selected. Nor 

do they hint to a unifying test for how the relevant factors in a case, if each is seen as inviting 

a judge to adopt different intensities of scrutiny on the sliding scale, should be weighed against 

one another. The cases analysed above may be said to identify, broadly, the following three 

factors as relevant for determining the appropriate standard of scrutiny to be applied: (a)  nature 

of the right engaged; (b) the identity and acts of the decision-maker who enacted the impugned 

measure, and (c) the identity and acts of the decision-maker who enforced the impugned 

measure (as alleged to constitute a violation of the right in question). 

The lack of a determinative or overarching factor suggests that the third step may be 

said to be a less-than-absolutely-certain legal test, in the sense that the standard of scrutiny 

adopted is likely to be unable to cater to all the competing considerations. As the nature of the 

impugned measure and its operation in practice (which gave rise to the alleged grievance of a 

claimant) are relevant to the balancing exercise under the fourth step of the proportionality test, 

the analysis conducted under the third step and conclusions reached therein will have an impact 

on the balancing exercise conducted under the final stage. 

 

B. CHOOSING AN OUTCOME²AS A RESULT OF A BALANCING EXERCISE 

The bDODQFLQJ�H[HUFLVH�LQ�SURSRUWLRQDOLW\�DQDO\VLV�LV�FRQFHUQHG�ZLWK�³WKH�KDUP�FDXVHG�E\�

OLPLWLQJ�WKH�FRQVWLWXWLRQDO�ULJKW´��that is, whether the impugned measure excessively burdens 

the rights of individuals or groups adversely affected by it.36 Courts in Hong Kong and the 

United Kingdom must DVN�ZKHWKHU�D�IDLU�EDODQFH�KDV�EHHQ�VWUXFN�³EHWZHHQ�WKH�GHPDQGV�RI�WKH�

general interest of the community and the requirements of the protecWLRQ�RI�WKH�LQGLYLGXDO¶V�

IXQGDPHQWDO� ULJKWV´�37 The analysis undertaken in this balancing exercise permits a court to 

³FRPSOHWH´� WKH� SURSRUWLRQDOLW\� DQDO\VLV� E\� HQVXULQJ� WKDW� QR� IDFWRU� RI� VLJQLILFDQFH� KDV� EHHQ�

overlooked in the prior steps, all of which focus more on the legitimate aims in question.38 It 

provides important room for a court to clarify the community values that it deems to be involved 

 
36  Aharon Barak, Proportionality: Constitutional Rights and Their Limitations (CUP 2012) 344. 
37  Bank Mellat (n 6) [70], [73]²[76]; approved in Hysan (n 6) [69], [72]²[78]. 
38  $OHF�6WRQH�6ZHHW��¶7KH�1HFHVVLW\�RI�%DODQFLQJ��+RQJ�.RQJ·V�)ODZHG�$SSURDFK�WR�3URSRUWLRQDOLW\��DQG�:K\�,W�

0DWWHUV·�����������Hong Kong Law Journal 541, 547. 
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in the case, and in turn make those values transparent.39 ,Q�FRQGXFWLQJ�WKLV�DVVHVVPHQW��³WKH�

legal validity RI�DOO�RI�WKH�FRQIOLFWLQJ�SULQFLSOHV�LV�NHSW�LQWDFW��7KHLU�VFRSH�LV�SUHVHUYHG�´40 

In the context of socio-economic rights adjudication in Hong Kong and the United 

Kingdom, however, this exercise is skewed in both jurisdictions for different reasons. In Hong 

Kong, Ribeiro PJ suggested that, ³LQ�WKH�JUHDW�PDMRULW\�RI�FDVHV��>WKH�EDODQFLQJ�H[HUFLVH@�ZRXOG�

not invalidate a restriction which has satisfied the requirements of the first three stages of 

SURSRUWLRQDOLW\�´41 This is because in such a case, when the impugned measure has passed the 

ILUVW�WKUHH�VWHSV��RQH�ZRXOG�H[SHFW�WKDW�LW�³LQWHUQDOO\�>UHIOHFWV@�D�UHDVRQDEOH�EDODQFH�EHWZHHQ�WKH�

public interest pursued by such laws and the rights of individuals or groups negatively affected 

E\� WKRVH� ODZV�´42 This observation was followed later in Kwok.43 It, however, appears to sit 

uneasily with another observation in Hysan which was followed in Kwok as well: 

 

Without [the inclusion of the fourth step], the proportionality assessment would be 

confined to gauging the incursion in relation to its aim. The balancing of societal 

and individual interests against each other which lies at the heart of any system for 

the protection of human rights would not be addressed.44 

 

These two observations appear to conflict with one another: If the satisfaction of the 

fourth step is likely to be achieved once the first three steps are satisfied by the government, 

what is the point of establishing the fourth step in the first place? An answer is available in 

Hysan��³RQH�PD\�H[FHSWLRQDOO\�EH�IDFHG�ZLWK�D�ODZ�ZKRVH�FRQWHQW�LV�VXFK�WKDW�LWV�DSSOLFDWLRQ�

produces extremely unbalanced and unfair results, oppressively imposing excessive burdens on 

WKH�LQGLYLGXDOV�DIIHFWHG�´45 It remains questionable, however, whether such a possibility can be 

said to be sufficient for the importance of the right infringed to be adequately reflected, for the 

assumption of likely satisfaction of the fourth step on the basis of the third step being satisfied 

by the government ULVNV�IDLOLQJ�WR�³H[DPLQH�WKH�LPSRUWDQFH�RI�WKH�ULJKW�EHLQJ�SOHDGHG�´46 In 

light of such a skewed focus, the fourth step is more likely than not to be given brief attention 

 
39  9LFNL�&�-DFNVRQ��¶3URSRUWLRQDOLW\�DQG�(TXDOLW\·�LQ�9LFNL�&�-DFNVRQ�DQG�0DUN�7XVKQHW��HGV���Proportionality: New 

Frontiers, New Challenges (CUP 2017). 
40  Barak (n 36) 346. 
41  Hysan (n 6) [73]. 
42  ibid. 
43  Kwok (n 21) [61(1)]. 
44  Hysan (n 6) [78]; Kwok (n 21) [47]. 
45  Hysan (n 41). 
46  Sweet (n 38) 554. 
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only once the government is adjudged to have satisfied the third step of the proportionality 

test.47 

The problem of a skewed fourth step may also be found in English law, with the adoption 

of a MWRF test in the fourth step being broadly reflective of a similar issue. In DA, Lord Reed 

concluded that the MWRF test continues to apply in the fourth step of a proportionality test on 

a human rights challenge involving socio-economic matters, as to whether a balance has been 

struck between the A1P1 rights of the aggrieved applicant (read with ECHR14) and the 

objectives pursued by the impugned measure.48 Putting aside the issue of the correctness of this 

approach as a matter of following Strasbourg jurisprudence,49 the use of the MWRF standard 

DSSHDUV�WR�FRQIOLFW�GLUHFWO\�ZLWK�WKH�QRWLRQ�RI�³EDODQFLQJ´�EHWZHHQ�DQ�LQGLYLGXDO�ULJKW�DQG�WKH�

aims pursued by the impugned measure. Regrettably, this implication of this approach was not 

clarified by Lord Reed in SC, which focused more on the nature of the MWRF standard as 

applied under the third step.50 

These skewed foci raise issues of reasoning and presentation about how a defensible 

judicial articulation of the ILPVs in making a choice between the competing rights and interests 

should be made, and how the articulation of ILPVs in the third step affect those to be made in 

the balancing exercise. A robust understanding in that regard is desirable since, as Sir Philip 

6DOHV��DV�/RUG�6DOHV�WKHQ�ZDV��DVWXWHO\�DUJXHG��FRPPRQ�ODZ�DGMXGLFDWLRQ�LV�VXSSRUWHG�E\�³LWV�

sensitivity to the particular facts of individual cases and from being able to make localised 

accommodating of competing values�´51 

 

III. THE INTERNAL (LEGAL) POINT OF VIEW OF JUDGES 

Having sketched the analytical conundrums and potential disjunctions inherent in the third and 

fourth steps of a proportionality test, this paper turns to examine them from the lens of analytical 

jurisprudence²how these issues ought to be practically resolved in light of the established 

components of the proportionality test. It will be argued below that the ILPV of judges can be 

of credible assistance in clarifying and making sense of these conundrums, and in turn enable 

judges to develop clearer processes of reasoning. 

 

 
47  Abeyratne (n 23) 53²57; Chan (n 12) 270²271. 
48  See text to n 24 above. 
49  2Q�WKLV�SRLQW��VHH�-HG�0HHUV��¶3UREOHPV�ZLWK�WKH�´PDQLIHVWO\�ZLWKRXW�UHDVRQDEOH�IRXQGDWLRQµ�WHVW·��������������

Journal of Social Security Law 12, 15²17. 
50  See text to n 27 above. 
51  Sales (n 14) 58 (emphasis added). 
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A. INTRODUCING THE INTERNAL (LEGAL) POINT OF VIEW 

The concept of an IPV was first articulated by HLA Hart, who defined it as follows: ³the 

view of those who do not merely record and predict behaviour conforming to rules, but use the 

rules as standards for the appraisal of >«@ RWKHUV¶�EHKDYLRXU.´52 

&KDPSLRQHG� DV� D� ³GHFLVLYH� DGYDQFH� IRU� DQDO\WLFDO� MXULVSUXGHQFH´�53 the IPV is a 

³KHUPHQHXWLF�FRQFHSW´54 that is helpful when one is not only observing the thoughts of actors 

in a legal system, but also articulating how an individual reasons and operates.55 This includes 

MXGJHV� DV� ZHOO�� )RU� H[DPSOH�� IRU� D� MXGJH� WR� VD\� ³LW� LV� WKH� ODZ� WKDW«´� ZRXOG� VLJQLI\� KLV�

DFFHSWDQFH�RI�WKH�VWDWHPHQW�RU�SURSRVLWLRQ�UHIHUUHG�WR�ZKLFK�LV�ODEHOOHG�DV�³WKH�ODZ´��7KLV�LQ�

WXUQ�³PDQLIHVW>V@�>KLV@�RZQ�DFFHSWDQFH�RI�WKHP�DV�JXLGLQJ�UXOHV´��LOOXVWUDWLQJ�KLV�,39�YLV-à-vis 

the nature of the legal statement in question.56 As Scott Shapiro observes, in articulating the 

,39��+DUW� LQWHQGV� WR�³UHQGHU� WKH� WKRXJKWV�DQG�GLVFRXUVH�RI� OHJDO�DFWRUV�FRPSUHKHQVLYH��7KH�

>,39@« >H[SODLQV� D� OHJDO� DFWLYLW\¶V@� YHU\� LQWHOOLJLELOLW\�´57 Considering this methodological 

LQMXQFWLRQ�LQ�WKH�FRQWH[W�RI�D�MXGJH¶V�reasoning process, the articulation of his IPV on the rules 

and of principles of law he faces²the ILPV²may therefore be of hermeneutic assistance in 

explicating the reasons and purposes for which certain interpretive and-or adjudicative choices 

were made.58 It seeks to make sense and rationalise the adjudicative choices made by a judge 

when he faces legal rules and principles for which, there are respective reasonably arguable 

cases that they should be applied, despite gravitating a court towards diametrically opposed 

outcomes. More importantly, the use of the ILPV as a methodological injunction to illustrate a 

MXGJH¶V� UHDVRQLQJ� SURFHVV� DQG� WKH� FKRLFHV59 PDGH� WKHUHLQ� VKLIWV� ³DWWHQWLRQ� DZD\� IURP�

philosophical abstractions toward a more practical view of law-as-social-DFWLYLW\´�60 The 

importance of adopting such a practical view, bearing in mind the social dimensions of legal 

 
52  HLA Hart, The Concept of Law (3rd edn, Clarendon Press 2012) 98 (italics and underline emphasis original; italics 

emphasis added). 
53  Neil MacCormick, H.L.A. Hart (Stanford University Press 1981) 32. 
54  %ULDQ�/HLWHU��¶%H\RQG�WKH�+DUW�'ZRUNLQ�'HEDWH��7KH�0HWKRGRORJ\�3UREOHP�LQ�-XULVSUXGHQFH·�����������

American Journal of Jurisprudence 17, 41. 
55  Hart (n 52) 88²91. 
56  ibid 102, 117. 
57  6FRWW�6KDSLUR��¶:KDW�LV�WKH�,QWHUQDO�3RLQW�RI�9LHZ"·��������������)RUGKDP�/DZ�5HYLHZ 1157, 1166; Jules L 

Coleman and Brian Leiter, ¶/HJDO�3RVLWLYLVP·�LQ�'HQQLV�3DWWHUVRQ��HG���A Companion to Philosophy of Law and Legal 
Philosophy (Blackwell Publishing 1996) 241, 247. 

58  William Lucy, Understanding and Explaining Adjudication (Clarendon Press 1999) 58²62. 
59  Shapiro (n 57) 1167. 
60  $OODQ�+XWFKLQVRQ��¶$�3RVWPRGHUQ·V�+DUW��7DNLQJ�5XOHV�6FHSWLFDOO\·�(1995) 58 Modern Law Review 788, 798. In 

The Concept of Law, Hart suggests that the explication of the IPV of a person is not only confined to judges, but 
DOVR�WR�´DQ\�HGXFDWHG�PDQµ��+DUW��Q�52) 6. 
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reasoning and application of legal principles, is vividly illustrated by Lord Sales JSC extra-

judicially: 

 

The common law gains from its sensitivity to the particular facts of individual cases 

and from being able to make localised accommodations of competing values. It can 

reflect forms of social knowledge embedded in practical experience and local 

understandings of how to do things well, which may be hard to articulate and state 

in abstract terms. This sort of knowledge may be ignored where the state tries to 

proceed by laying down abstract general rules in advance, potentially at great cost 

to society.61 

 

The IPV has been embraced by prominent Anglo-American jurists whose accounts of 

jurisprudence have an emphasis on adjudication, albeit not in language identical to the 

preliminary sketch of ILPV in the foregoing paragraph.62 For Neil MacCormick, the IPV 

KHOSIXOO\�GHPRQVWUDWHV�WKDW�³WKH acceptance of rules is not unreasoned, though indeed different 

SHRSOH�PD\�UHDVRQ�GLIIHUHQWO\�IRU�DFFHSWDQFH�RI� WKH�VDPH�UXOH´�63 In considering competing 

propositions of law, it is appropriate to resort to arguments focusing on the consequence of a 

certaiQ�SURSRVLWLRQ��VXFK�DUJXPHQWV�EHLQJ�³HVVHQWLDOO\�HYDOXDWLYH�DQG�WKHUHIRUH�LQ�VRPH�GHJUHH�

VXEMHFWLYH´.64 Such a reasoning process does not entail absolute judicial discretion,65 but instead 

MXGJHV� RQO\� KDYH� ³TXLWH� UHVWULFWHG� IUHHGRP� RI�PDQRHXYUH� DV� WKH\� WU\ to work through to a 

reasonably justifiable conclusion justified as a conclusion of law in the case seen as a legal 

case´.66 Similarly, Ronald Dworkin notes, from the perspective of interpretation, that in seeking 

WR� JLYH� DQ� DFFRXQW� RI� VRFLDO� SUDFWLFH�� RQH�PD\� FKRRVH� WR� UHSRUW� RQO\� ³WKH� YDULRXV� RSLQLRQV�

different individuals in the community have about what the practice demands´�67 In choosing 

 
61  Sales (n 51). As to how the inherently public and justificatory aspect of the common law judicial decision-making 

both predetermines the form of a judgment must take and creates the community or communities which will 
HYDOXDWH�DQG�YDOLGDWH�WKH�MXGJPHQW·V�OHJDO�VWDWXV��VHH�'RXJODV�(�(GOLQ��Common Law Judging: Subjectivity, Impartiality 
and the Making of Law (University of Michigan Press 2016) 50. 

62  Lucy (n 58) 70²75. 
63  Neil MacCormick, Legal Reasoning and Legal Theory (OUP 1978) 64. 
64  ibid 105. 
65  ,Q�WKLV�UHJDUG��LW�LV�KHOSIXO�WR�QRWH�WKDW�+DUW·V�LQYRFDWLRQ�RI�´VWURQJ�GLVFUHWLRQµ�WR�MXVWLI\�WKH�LQYRFation of 

judicial power in light of competing interpretations, sketched by the IPV of a judge, is generally seen as ill-
VXEVWDQWLDWHG�DQG�VKRXOG�DW�EHVW�EH�´YLHZHG�DV�D�GRJPDµ��$:%�6LPSVRQ��¶&RPPRQ�/DZ�DQG�/HJDO�7KHRU\·�LQ�
AWB Simpson (eds), Oxford Essays in Jurisprudence: Second Series (Clarendon Press 1973) 80. 

66  Neil MacCormick, Rhetoric and the Rule of Law: A Theory of Legal Reasoning (OUP 2005) 147 (emphasis added). 
67  Ronald Dworkin, /DZ·V�(PSLUH�(Harvard University Press 1986) 64. 
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EHWZHHQ�LQWHUSUHWDWLRQV�RQ�D�OHJDO�SULQFLSOH��MXGJHV�VKRXOG�DWWHPSW�WR�ILQG�WKH�³EHVW´�DQVZHU�

SRUWUD\LQJ�WKH�ODZ�³LQ�LWV�EHVW�OLJKW´�68 

The foregoing juristic illustrations for the limits and communication of judicial reasoning 

suggest that instead of being confined to theoretical discussions in analytical jurisprudence, the 

ILPV can be instrumental in illustrating how a judge reasons through multiple interpretations 

of a legal principle. They also demonstrate how, despite the variety of options available, a 

particular conclusion is reached. That said, it remains that such a choice made is an individual 

and subjective choice. It is subjective because it is up to the judge himself to decide which 

option to follow, instead of being bound by, for example, stare decisis or the decisions of apex 

FRXUWV�� 7KH� H[HUFLVH� RI� FKRLFH� LQ� DGMXGLFDWLRQ� JRHV� WR� ³WKH�PDQQHU� LQ� ZKLFK� >RQH@� VKRXOG�

XQGHUVWDQG�WKH�MXGLFLDO�IDLOXUH�WR�DGPLW�ZKLOVW�DGMXGLFDWLQJ�WKDW�>MXGJHV¶@�GHFLVLRQV�DUH��RU�DW�

least on some occasions, the result of individual choices rather than the application of pre-

H[LVWLQJ� VWDQGDUGV´.69 $V� D� ³SHUPLWV-based (and not chance-EDVHG�´� IXQFWLRQ�� WKLV� FKRLFH�

³FDQQRW�EH�DUELWUDU\´.70 This demand underscores the epicentre of the analytical conundrums 

sketched since the beginning of Section II²about the justification of opting for one choice over 

another in public law adjudication, and the quality of justification advanced. More specifically, 

the question can be posed as follows: How can the ILPV of judges provide a satisfactory answer 

to the conundrums and communication deficiencies generated by the need to make interpretive 

and adjudicative choices in public law adjudication? 

It is important to first bear in mind that the ILPV is an IPV about law, meaning that it is 

about articulating the reasons for opting for a relevant and persuasive authority over another. 

This means that, instead of jumping directly to asserting that one option is to be adopted, the 

first step in explicating this ILPV should be to elaborate on the relevance and weight to be 

accorded to each factor relevant to the aforesaid judicial need to make a choice. This exercise 

would involve considering how the facts fit within the relevant framework of adjudication. It 

provides a foundation for the hermeneutic basis of the ILPV by clearly demonstrating the basis 

on which the relevant options are legally rooted. In setting out and elaborating upon these 

factors, judges do not act in an unconstrained manner. Instead, the articulation of these factors 

can and is OLNHO\�WR�EH�VKDSHG�E\��DPRQJVW�RWKHUV��³WKH�OHJDO�ODQJXDJH��WKH�FRUSXV�RI�OHJDO�UXOHV��

concepts, principles, and ideas, legal processes and practices, hierarchical legal institutions, 

 
68  ibid 255. 
69  RiFKDUG�1REOHV�DQG�'DYLG�6FKLII��¶:K\�'R�-XGJHV�7DON�WKH�:D\�7KH\�'R"·��������,QWHUQDWLRQDO�-RXUQDO�RI�/DZ�

in Context 25, 40. 
70  Joe McIntyre, The Judicial Function: Fundamental Principles of Contemporary Judging (Springer 2019) 93. 
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>DQG@�WKH�FUDIW�RI�ODZ\HULQJ´�71  7KH\�FDQ�³>VWDELOLVH] legal meaning and [provide] restraint on 

WKH�LQIOXHQFH�RI�VXEMHFWLYH�YLHZV´�RI�D�MXGJH�72 

After setting out the nature of the factors relevant to the choice a judge needs to make, he 

would then proceed to explain how they contribute to the decision which he has reached. This 

involves, of course, explaining why a particular conclusion is reached. If, despite the existence 

of multiple authorities (all of which can be reasonably argued as relevant and applicable to the 

choice facing a judge), he simply asserts that one is selected, this clearly falls short of the 

,/39¶V� DQDO\WLFDO� DQG� FRPPXQLFDWLRQ� GHPDQGV�� 3URIIHULQJ� SRVLWLYH� UHDVRQV� MXVWLI\LQJ� WKH�

authority selected would be a good start, but there is no logical guarantee that they can also 

serve as answers for rejecting an authority which is not selected (and followed). In such a 

scenario, it cannot be said that the option that is not selected is wrong or inapplicable, for it is 

not the case that the aforesaid option is wrong as a matter of law. It is simply disapproved 

EHFDXVH�RI�D�MXGJH¶V�VXEMHFWLYH�FKRLFH�QRW�WR�DSSO\�LW�LQ�UHDFKLQJ�D�FRQFOXVLRQ�RQ�WKH�UHOHYDQW�

issue. Therefore, in articulating the ILPV, instead of trying to sketch the line of reasoning or 

interpretation so selected as analytically watertight as a matter of law, it would be more practical 

and indeed more appropriate for the articulation of the ILPV in that regard to be characterised 

as a matter of justifiability or defensibility. The illustration should focus on showing that the 

choice made is justifiable or defensible, not that it must be correct.73 

The qualification of the level of reasoning required as one of justifiability but not offering 

an absolute answer is critical for acknowledging that the choice is a subjective one²a critical 

component of the articulation of the ILPV. Both the IPV and its hermeneutic application in the 

context of adjudication demonstrate that it would be unsatisfactory for a judge to rid himself of 

subjectivity at the expense of clarity of analysis and communication of his decision to an 

audience. Instead, subjectivity can be embraced, especially when it comes to instances where 

there is no clear answer to the relevance, weight and application of legal principles and facts.74 

Illustrating the consideration of competing factors and conclusions, in particular those that are 

unfavourably treated, is conducive to demonstrating to the public that the court has (a) adopted 

a defensible criterion or merit, (b) demonstrated adequately the factual and legal matrices 

 
71  Brian Tamantha, Laws as a Means to an End: Threat to the Rule of Law (CUP 2006) 239. 
72  ibid 240. 
73  -RKQ�%HOO��¶'LVFUHWLRQDU\�'HFLVLRQ-Making: A Jurisprudential VLHZ·�LQ�.HLWK�+DZNLQV��HG���The Uses of Discretion 

(Clarendon Press 1992) 89, 106. Indeed, reasoned judgment is essential to the common law method of judging, 
DOORZLQJ�D�MXGJPHQW��DQG�SRLQWV�RI�GHFLVLRQ�WKHUHLQ��DQG�WKH�SURFHVV�HV��RI�UHDFKLQJ�VR�EH�´GHEDWed, attacked and 
GHIHQGHGµ��'DYLG�/�6KDSLUR��¶7KH�'HIHQVH�RI�-XGLFLDO�&DQGRXU·������������+DUYDUG�/DZ�5HYLHZ 731, 737. 

74  3HWHU�&DQH��¶&RQVHTXHQFHV�LQ�-XGLFLDO�5HDVRQLQJ·�LQ�-HUHP\�+RUGHU��HG���Oxford Essays in Jurisprudence (Fourth 
Series) (OUP 2000) 41. 
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supporting the application of that norm; and (c) reached the result the judge deems most 

appropriate.75 

 

B. THE ILPV OF JUDGES AND THE ASSOCIATED ADJUDICATIVE 

CONUNDRUMS IN THE CONTEXT OF THE THIRD AND FOURTH STEPS OF 

PROPORTIONALITY ANALYSIS: PROVISIONAL ILLUSTRATIONS 

The foregoing sections of this paper advance two overarching points. First, adjudicative 

choices permeate the third and fourth steps of proportionality adjudication, for they involve 

selecting multiple viable propositions of law and interpretations leading to different (and 

sometimes diametrically opposed) outcomes. Second, the ILPV can serve as a powerful 

analytical and communication tool in demonstrating the various interpretive exercises and 

choices made in the course of adjudication and delivering a judgment, particularly when the 

answer is not clear-cut from the available authorities and facts. 

Placing the ILPV in a proportionality framework demonstrates the analytical and 

communication difficulties that judges face when conducting proportionality analyses. First, 

instead of being confined to questions of law only, the formation and the operation of the 

internal point of view cannot be divorced from questions of facts. This is because under the 

third and fourth steps of a proportionality test, courts may be required to make specific fact-

findings.76 For example, a court may be tasked to make a finding on the precise degree of impact 

that the infringement of the right (as established) has on the aggrieved applicant, or the actual 

reach of the identified objectives of the impugned measure in practice. The involvement of fact-

finding exercises adds a further complexity to our problem: the presentation of the ILPV would 

also have to demonstrate how the relevant fact-finding exercises would impact the articulation 

of the ILPV in the first place. It is more often than not that instead of having a stand-out answer, 

DGMXGLFDWLYH�FKRLFHV�KHUHXQGHU�LQYROYH�³FKRRVLQJ�EHWZHHQ�several OHJLWLPDWH�RSWLRQV´�77 

Second, and as illustrated above, in exercising adjudicative discretion in a proportionality 

test, it is likely WKDW� WKH� MXGJH¶V� GHFLVLRQ�PD\� EH� LQIXVHG�ZLWK� VXEMHFWLYH� YLHZV�� 7KLV�PD\�

encompass, amongst others, his views on the role of a court vis-à-vis the other branches of 

government and thoughts on the discretion as to the appropriate development of the area of law 

 
75  0HOYLQ�(LVHQEHUJ��¶7KH�3ULQFLSOHV�RI�/HJDO�5HDVRQLQJ�LQ�WKH�&RPPRQ�/DZ·�LQ�'RXJODV�(�(GOLQ��HG���Common 

Law Theory (CUP 2007) 81, 94. 
76  R (Kiarie) v Secretary of State for the Home Department [2017] UKSC 42, [2017] 1 WLR 2380 [46]²[47]. 
77  Aharon Barak��¶2Q�-XGJLQJ·�LQ�0DUWLQ�6FKHLQLQ��+HOOH�.UXQH�DQG�0DULQD�$NVHQRYD��HGV���Judges as Guardians of 

Constitutionalism and Human Rights (Edward Elgar 2016) 27, 29²30 (emphasis added). 
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in question.78 Appeals to arguments of, for example, common sense should not be seen as of 

assistance. While such an argument would appear to have strong logical force that is accessible 

and-RU�HDVLO\�DFFHSWDEOH�E\�WKH�DXGLHQFHV�RI�D�MXGJPHQW��VXFK�DSSHDOV�³GR�QRW�GHILQH�D�GLVWLQFW�

PHWKRG�RI�OHJDO�UHDVRQLQJ�WKDW�FDQ�PDNH�D�SODXVLEOH�FODLP�WR�LQWHOOHFWXDO�ULJRXU´.79 Similarly, 

WKH�GHIHQVLELOLW\�RI�FKRLFHV�DV�PDQLIHVWHG�LQ�D�MXGJH¶V�,/39�LV�XQcertain in the final step, where 

³ULJKWV�GR�QRW« enjoy any special or elevated status over public interests, but rather operate on 

the same plane as policy considerations�´80 Since the right infringed by the impugned measure 

and the legitimate objectives that it pursues are compared head-on with one another, clear 

articulation of the weight (and importance) to be accorded to each factor contributing to the two 

aforesaid items of consideration becomes all the more indispensable. The explication of value 

judgments inherent in the balancing exercise, in light of the aforementioned articulative task, 

means that the heuristic nature of proportionality analysis is likely to be shaped considerably 

by such an exercise. 

Armed with the foregoing observations, this paper will now turn to the sources of the 

analytical and communicative conundrums sketched above: (a��WKH�³VOLGLQJ�VFDOH´�RI�LQWHQVLW\�

of review under the third step; and (b) the balancing exercise and holistic evaluation of the right 

infringed and the legitimate objectives pursued. Although the cases under examination concern 

socio-economic policies where discrimination claims are alleged, it will be illustrated that the 

analytical and communicative challenges that the ILPV can tackle extends to proportionality 

adjudication in general as well, especially for the final balancing exercise. 

 

IV. NO MORE THAN (REASONABLY) NECESSARY: A CHOICE OF 

STANDARDS 

A. DIFFERENT FACTORS GRAVITATING TOWARDS DIFFERENT DIRECTIONS 

AND THEIR RELATIONSHIP WITH ONE ANOTHER 

(i) Hong Kong /DZ��$�6WUDLJKWIRUZDUG�$WWDFKPHQW�RI�:HLJKW�WR�³6XVSHFW´�*URXQGV 

Dissecting and evaluating the reasoning process of courts in socio-economic rights cases 

involving discrimination claims require a brief detour to two pre-Hysan HKCFA cases. First, 

 
78  Aharon Barak, Judicial Discretion �<DOH�8QLYHUVLW\�3UHVV�����������´-XGLFial decision reaches its peak when the 

judge strikes a balance between competing principles, according to their weight and their strength at the point of 
FRQIURQWDWLRQµ�� 

79  Richard Posner, How Judges Think (Harvard University Press 2008) 117. 
80  Kai Möller, The Global Model of Constitutional Rights (OUP 2012) 10²15 (emphasis added). 
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in Fok Chun Wa v Hospital Authority,81 WKH�DSSOLFDQW�FKDOOHQJHG�WKH�UHVSRQGHQW¶V�SROLF\�RI�

imposing higher fees for non-Hong Kong residents (compared to Hong Kong residents) giving 

birth in public hospitals on the basis of an infringement of her right to equality (protected under 

Article 22 of the BL (BL25) Article 22 of the Hong Kong Bill of Rights (BOR22)).82 Delivering 

a unanimous judgment, Ma CJ observed that the involvement of socio-economic policies per 

se ³GRHV�QRW�OHDG�WR�WKH�FRQVHTXHQFH�WKDW�>FRXUWV@�will not be vigilant when it is appropriate to 

GR�VR�RU�WKDW�WKH�DXWKRULWLHV�KDYH�VRPH�VRUW�RI�FDUWH�EODQFKH´.83 The need to attach weight to the 

identity of the decision-maker and its competence in socio-economic matters does not require 

uncritical defereQFH�WRZDUGV�DQ\�GHFLVLRQ�UHQGHUHG��:KHUH�WKH�XQHTXDO�WUHDWPHQW�³VWULNHV�DW�WKH�

heart of core-YDOXHV�UHODWLQJ�WR�SHUVRQDO�RU�KXPDQ�FKDUDFWHULVWLFV« the courts would extremely 

rarely (if at all) find this acceptable [because] these characteristics involve the respect and 

GLJQLW\�WKDW�VRFLHW\�DFFRUGV�D�KXPDQ�EHLQJ´.84 Barring an immediate jump to a conclusion that 

a more stringent standard of scrutiny should always be applied,85 it is clear that more weight 

would be accorded to the nature of the infringed right. 

The second case is Kong Yunming v Director of Social Welfare,86 which concerned a 

challenge brought by a new immigrant from mainland China against the constitutionality of the 

seven-year residence requirement for receiving welfare assistance under the Comprehensive 

Social Security Assistance scheme. Following Fok��5LEHLUR�3-� KHOG� WKDW� ³WKH� DGRSWLRQ� RI� D�

UHVLGHQFH�UHTXLUHPHQW�DV�D�FULWHULRQ�RI�HOLJLELOLW\�IRU�VRFLDO�ZHOIDUH�EHQHILWV« is generally not 

regarded as engaging any of the inherently suspect grouQGV´.87 This in turn justifies the general 

adoption of the MWRF standard in the third step of a proportionality assessment of socio-

HFRQRPLF�SROLFLHV��DQ�DUHD�ZKHUH�WKH�JRYHUQPHQW�HQMR\V�D�³ZLGH�PDUJLQ�RI�GLVFUHWLRQ´�88 but 

GRHV�QRW�HQJDJH�³LQKHUHQWO\�VXVSHFW�JURXQGV´�RI�GLVFULPLQDWLRQ��for example, sex or sexual 

orientation).89 OQFH� D� ³VXVSHFW� JURXQG´� RI� GLVFULPLQDWLRQ� LV� HQJDJHG�� however, it would 

 
81  Fok Chun Wa v Hospital Authority (2012) 15 HKCFAR 409. 
82  +RQJ�.RQJ�KDV�D�´WULSDUWLWHµ�UHJLPH�RI�ULJKWV-protection. The BL enshrines various fundamental rights and 

freedoms. Article 39 of the BL provides that provisions of the International Covenant on Civil and Political 
Rights remain in force and implemented through the BOR, as contained in the Hong Kong Bill of Rights 
Ordinance (Cap.383). 

83  Fok (n 81) [77]. 
84  ibid. 
85  &/�/LP��¶-XGLFLDO�5KHWRULF�RI�D�/LEHUDO�3ROLW\��+.������²����·�LQ�5HKDQ�$EH\UDWQH�DQG�,GGR�3RUDW��HGV���

Towering Judges: A Comparative Study of Constitutional Judges (CUP 2021) 117, 131²132. 
86  Kong Yunming v Director of Social Welfare (2013) 16 HKCFAR 950. 
87  ibid [42]. 
88  ibid. 
89  ibid [40]. See also nn 84²85 above. 
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automatically be accorded more weight.90 From the lens of ILPV, this entails that the nature of 

the right is accorded determinative weight in the reasoning process leading towards the 

application of a more stringent standard of review. 

7KH�RVWHQVLEO\�GRPLQDQW�ZHLJKW�DFFRUGHG�WR�WKH�QDWXUH�RI�WKH�LQIULQJHG�ULJKW�RQFH�D�³FRUH�

YDOXH´� RU� ³VXVSHFW´� JURXQG� LV� LQYROYHG� continued in two post-Hysan HKCFA judgments 

FRQFHUQLQJ�GLVFULPLQDWRU\�WUHDWPHQW�LQ�YLRODWLRQ�RI�WKH�DSSOLFDQWV¶��DPRQJVW�RWKHUV��%/���DQG�

%25���RQ� WKH�EDVLV�RI�RQH¶V� VH[XDO�RULHQWDWLRQ�� ,Q�QT v Director of Immigration,91 a case 

FRQFHUQLQJ�WKH�'LUHFWRU¶V�UHfusal to grant the aggrieved applicant a dependent visa on the basis 

of his same-sex marriage, WKH�FRXUW�QRWHG�WKDW�GLVFULPLQDWLRQ�RQ�D�VXVSHFW�JURXQG�LV�³HVSHFLDOO\�

SHUQLFLRXV´92 EHFDXVH�VXFK�D�JURXQG�FRQFHUQV�D�³SHUVRQDO�FKDUDFWHULVWLF´�on the basis of which 

DQ\� GLIIHUHQWLDO� WUHDWPHQW� ZRXOG� EH� ³SDUWLFXODUO\� GHPHDQLQJ� IRU� WKH� YLFWLP´�93 The same 

approach is followed in Leung Chun Kwong v Secretary for Civil Service,94 a case concerning 

WKH�6HFUHWDU\¶V�GHFLVLRQ�QRW� WR�DOORZ�WKH�DJJULHYHG�DSSOLFDQW��RQ�WKH�EDVLV�RI�WKHLU�VDPH-sex 

orientation, to elect for joint assessment of salaries tax with his partner under the Inland 

Revenue Ordinance (Cap. 112). Both cases placed significant emphasis (following Fok, Kong, 

Hysan, and Kwok) on the need to attach great weight to a suspect ground of discrimination 

when elaborating on the relevance and nature of the factors as contextualised within the legal 

and factual matrices of the case. Now recall the three factors which shape the legal basis for 

adopting a standard of review. It can EH�REVHUYHG�WKDW�WKH�HQJDJHPHQW�RI�D�³VXVSHFW�JURXQG´�

meant that the nature of the right, as a relevant but not determinative factor, was automatically 

given predominant weight. No comparative exercise has been carried out to illustrate how, let 

alone explain why, weight is to be given to the identity and competence of the decision-maker 

who enacted and enforced the impugned measure. The leap in reasoning in the string of HKCFA 

cases demonstrated that, whilst providing a logical basis for discriminatory measures to be 

subjected to more intense judicial scrutiny, the current formulation works at the expense of 

clear communication to the public of the precise nature of the interactions between relevant 

factors. 

Despite the apparent emphasis on the nature of the right engaged in socio-economic right 

FDVHV�LQYROYLQJ�D�³VXVSHFW´�JURXQG�RI�GLVFULPLQDWLRQ��WKH�IOH[LEOH�IUDPHZRUN�VHW�RXW�LQ�Hysan 

 
90  LELG��6HH�DOVR�.DUHQ�.RQJ��¶Kong Yunming v Director of Social Welfare: Implications for Law and Policy on Social 

:HOIDUH·��������������+RQJ�.RQJ�/DZ�-RXUQDO�������²74. 
91  QT v Director of Immigration [2018] HKCFA 28, (2018) 21 HKCFAR 324. 
92  ibid [107]. 
93  ibid citing Carson (n 33) [55]. 
94  Leung Chun Kwong v Secretary for Civil Service [2019] HKCFA 19, (2019) 22 HKCFAR 127. 
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and Kwok remains able to allow courts to adopt a more nuanced and elaborate approach in 

instances where the relevant factors gravitate the court towards diametrically opposed 

outcomes. Two recent decisions of the Hong Kong Court of First Instance (HKCFI) 

demonstrate this potential. In Infinger v Hong Kong Public Housing Authority,95 a case 

concerning the infringement of the same-VH[�DSSOLFDQW¶V�%/����DQG�%25���ULJKWV�DV�D�UHVXOW�RI�

different application requirements imposed on opposite-sex and same-sex applicants for public 

rental housing, Chow J (as Chow JA then was) observed that while the limited supply of such 

housing may entitle the decision-PDNHU�WR�KDYH�³D�ZLGH�PDUJLQ�RI�GLVFUHWLRQ�LQ�WKH�SHUIRUPDQFH�

RI� LWV� IXQFWLRQ� DQG� UHVSRQVLELOLW\´�� WKLV� IDFWRU� ³VKRXOG� QRW« be overl\� HPSKDVLVHG´.96 The 

³VFDUFLW\�RI�SXEOLF� UHVRXUFHV´� LV�RQO\�RQH� IDFWRU� WR�EH� WDNHQ� LQWR�DFFRXQW� LQ�DUWLFXODWLQJ� WKH�

applicable standard of scrutiny.97 Similarly, in Ng Hon Lam Edgar v Hong Kong Housing 

Authority,98 where the aggrieved applicant challenged WKH�UHVSRQGHQW¶V�H[FOXVLRQ�RI�WKH�VDPH-

sex spouse from owning a Home Ownership Scheme flat from premium-free transfer of title, 

&KRZ� -$� FODULILHG� WKDW� WKH� ³VWUHQJWK� RI� WKH� OHJLWLPDWH� DLP´� GRHV� QRW� KDYH� D� GHWHUPLQDWLYH�

bearing on applicable standard of scrutiny, and nor does the involvement of indirect 

GLVFULPLQDWLRQ�QHFHVVDULO\�SRLQW�WR�D�³ORZHU�VWDQGDUG�RU�LQWHQVLW\�RI�UHYLHZ´.99 The impugned 

PHDVXUH¶V� LUUHOHYDQFH� WR� WKH�DOORFDWLRQ�RI� IODWV�per se meant that the public resource factor 

should be given less weight in articulating the appropriate standard of scrutiny.100 

The approaches in the two HKCFI decisions canvassed in the foregoing paragraph are, 

FRPSDUHG� WR� WKH� +.&)$¶V� DSSURDFKHV� LQ� Fok, Kong, QT, and Leung, more elaborate in 

demonstrating how and why certain degrees of weight are attached to the relevant factors. While 

it is true that Infinger and Ng concerned (unlike the HKCFA cases above)101 scarce public 

resources on which the executive and/or legislature are usually seen as possessing even greater 

expertise in making decisions on them, it is clear that the more nuanced articulation of the 

relevant factors gravitating a court towards adopting standards of review of different stringency 

SURYLGH�FOHDUHU�DQDO\WLFDO�DQG�FRPPXQLFDWLYH�EDVLV�IRU�MXVWLI\LQJ�WKH�FRXUW¶V�HYHQWXDO�FKRLFH��

It allows a judge to explicate more intelligibly the contribution of the factors towards his 

UHDVRQLQJ�SURFHVV� LQ� WKH�RSHUDWLRQ�RI� WKH� ³VOLGLQJ� VFDOH´�RI� UHYLHZ��7KH� FXUUHQW� DSSURDFKHV�

exhibited by the HKCFA, compared to the HKCFI approaches, provide less helpful 

 
95  Infinger v Hong Kong Public Housing Authority [2020] HKCFI 329, [2020] 1 HKLRD 1188. 
96  ibid [42]. 
97  ibid. 
98  Ng Hon Lam Edgar v Hong Kong Housing Authority [2021] HKCFI 1812, [2021] 3 HKLRD 427. 
99  ibid [64(2)]²[64(5)]. 
100  ibid [65]. 
101  Infinger (n 95) [44]. 
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hermeneutic bases for communicating to the audience how the opposing (diametrically or not) 

factors are handled and given consideration. 

 

(ii) Juxtaposing against English Law: Similar Problems, Less Obvious 

Sceptics may criticise that, since the majority of the Supreme Court in DA has already 

firmly concluded that MWRF is the applicable standard in decisions concerning socio-

economic matters and welfare benefits, any further exploration of the attachment of weights to 

the MWRF standard would only be a storm in a teacup. Such an argument fails to appreciate 

the nuances and flexibility involved when a judge applies the standard in practice,102 for it rests 

RQO\�RQ�WKH�³SULPDULO\�SUHFHGHQWLDO´103 rationale of adopting it. It also oversees the analytical 

conundrums, from the lens of the ILPV, posed by the standard and possible instances of more 

stringent scrutiny. 

The first case where the MWRF standard and the potential for a more stringent standard 

of scrutiny are discussed in detail is Humphreys v Revenue and Customs Commissioners,104 a 

case concerning differential treatment between men and women towards child tax credit. In that 

case, after holding that the standard applies to state benefit cases,105 Lady Hale cautioned that 

it does not mean that WKH�LPSXJQHG�PHDVXUH�³VKRXOG�HVFDSH�FDUHIXO�VFUXWLny´.106 Similarly, in 

the latter case of R (SG) v Secretary of State for Work and Pensions,107 a case concerning a cap 

on welfare benefits for non-working households which is said to amount to unjustifiable gender 

discrimination under ECHR14 read with A1P1, Lord Reed cautioned that the economic and 

SROLWLFDO� MXGJPHQW� LQYROYHG� LQ� WKH� LPSXJQHG�PHDVXUH� FRQWULEXWH� WR� ³PDMRU� LPSOLFDWLRQV� IRU�

SXEOLF� H[SHQGLWXUH´�� WKH�PHDVXUH� KDV� DOVR� EHHQ� WKH� ³VXEMHFW� RI� IXOO� DQG� LQWHQVH� GHPRFUDWLF�

debate´.108 That said, the requirement for giving weighty reasons to justify discrimination is 

consistent with the Humphreys approach.109 These two cases do not go as far as the analytically 

questionable immediate jump to a more stringent standard of scrutiny seen in QT and Leung in 

Hong Kong. But, on the other hand, they also do not illustrate fruitfully for how the reasoning 

process through competing factors is to be conducted. In particular, the focus on the ³HFRQRPLF�

 
102  Meers (n 49) 17²20. 
103  0HO�&RXVLQV��¶7KH�¶EHQHILW�FDS·�DQG�KXPDQ�ULJKWV�EHIRUH�WKH�8.�6XSUHPH�&RXUW·��������������-RXUQDO�RI�6RFLDO�

Security Law 23, 27. 
104  Humphreys v Revenue and Customs Commissioners [2012] UKSC 18, [2012] 1 WLR 1545. 
105  ibid [17]²[19]. 
106  ibid [22]. 
107  R (SG) v Secretary of State for Work and Pensions [2015] UKSC 16, [2016] 1 WLR 1449. 
108  ibid [92]²[95], A similar observation was also made by Lady Hale (dissenting as to the application of the test to 

the facts): [159]. 
109  ibid [11]. See also ibid [125] (Lord Carnwath).  
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WHUPV´�RI�WKH�PHDVXUH�LQ�SG has been suggested to contribute to the disproportionate focus on 

the institutional identity and competence of the decision-maker.110 

Returning to DA, in which both Humphreys and Carmichael were cited with approval,111 

/RUG�:LOVRQ� VWDWHG� WKDW� XQGHU� WKH�0:5)� DSSURDFK�� WKH� TXHVWLRQ� LV� WR� ³>LQTXLUH@� LQWR� WKH�

justification of the adverse effects of rules for entitlement to welfare benefits by reference to 

whether they are [MWRF]´.112 Elaborating on the reasoning process under the MWRF 

standard, Lord Wilson noted that: 

 

The rationalisation has to be that, when the state puts forward its reasons for having 

countenanced the adverse treatment, it establishes justification for it unless the 

complainant demonstrates that it was [MWRF]. But reference in this context to any 

EXUGHQ�«�LV�PRUH�WKHRUHWLFDO�WKDQ�UHDO��7KH�FRXUW�ZLOO�SURDFWLYHO\�H[DPLQH�ZKHWKHU�

the foundation is reasonable.113  

 

7ZR�EULHI�SRLQWV�PD\�EH�PDGH�DERXW� WKLV� FRQFOXVLRQ��)LUVW�� WKH� ³XQOHVV´� IRUPXODWLRQ��

whilst compatible with precedent, falls short of demonstrating a clear degree of analysis that 

ought to be demonstrated in relation to the weight to be accorded to competing factors under 

the test. The question of competing factors remains live, for the MWRF standard has never 

been a hard-and-fast rule and admits some degree of flexibility. Second, and on a related note, 

the lack of elaboration as to the assignment of weight to competing factors risks succumbing to 

the opaqueness in reasoning displayed in QT and Leung. Both approaches appear to adhere to 

a jump to a conclusion about the applicable standard of review, despite their observations on 

the need for more nuanced considerations to the contrary. This neglected need for more nuanced 

FRQVLGHUDWLRQ� LV� DOVR� VXSSRUWHG�E\�/RUG�&DUQZDWK¶V�REVHUYDWLRQV� LQ� WKH� VDPH�FDVH, that the 

VXEPLVVLRQV�ZHUH� FRPSOLFDWHG�ZLWK� ³FRQIOLFWLQJ� IDFWXDO� DQG� VWDWLVWLFDO� Hvidence, much of it 

produced for the first time in this court´.114 

Indeed, post-DA decisions continued to illustrate the relevance and pertinence of 

articulating the weight accorded to each factor deemed relevant to the formulation of the 

standard of review under the third step. In R (Joint Council for the Welfare of Immigrants) v 

 
110  Campbell (n 3) 1204. 
111  DA (n 24) [61]²[62]. 
112  ibid [59]. 
113  ibid [66]. 
114  ibid [123]. 
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Secretary of State for the Home Department,115 Hickinbottom LJ cautioned that the reasoning 

SURFHVV� OHDGLQJ� XS� WR� WKH� DSSOLFDWLRQ� RI� WKH� 0:5)� VWDQGDUG� LV� QRW� ³D� VLPSOH� ELQDU\�

questiRQ´�116 Instead, the court will examine the basis of the impugned differential treatment 

(for example, race, nationality, gender), the objective of the impugned measure, and the factual 

context in which it was enforced.117 This approach, whilst not elevating the application of the 

WHVW�LQWR�³D�GHEDWH�DERXW�WKH�SUHFLVH�FRQWHQW�RI�VWULQJHQF\�RI�WKH�0:5)�WHVW�LQ�D�FDVH�ZKHQ�LW�

XQTXHVWLRQDEO\� DSSOLHV´�118 illustrates that the MWRF test ought not be treated as a 

straightforward application exercise. Beneath a general approach that the MWRF test applies 

in socio-economic matters lies a hybrid of considerations including, but not limited to, the 

assessment undertaken by the decision-maker(s) in relation to the enactment and enforcement 

of the impugned measure and the need to give great weight to the engagement of a suspect 

ground of discrimination.119 In contrast to the Hong Kong approach sketched above, the 

engagement of a suspect ground of discrimination does not automatically entail significant 

weight being given to that factor at the expense of paying insufficient attention to (or failing to 

articulate so) factors relating to, for example, the institutional competence and expertise of the 

decision-maker. The English approach therefore enables more room for a wider picture to be 

SDLQWHG�IRU�D�MXGJH¶V�,/39�on how the factors identified to be relevant to the choice of standard 

of scrutiny are accorded respective weight (if any). 

 

B. JUSTIFYING THE CHOICE OF STANDARD: THE REASONING PROCESS 

Having identified the content of the relevant factors and their significance in the case at 

hand, a judge would then proceed to justify his choice of the standard of review adopted. As 

will be demonstrated below, the issue of analytical clarity and expression of choice is of no less 

importance here, for it rationalises and makes coherent the factors identified in the prior step 

explained above. 

 

 
115  R (Joint Council for the Welfare of Immigrants) v Secretary of State for the Home Department [2020] EWCA Civ 542, [2021] 

1 WLR 1151. 
116  ibid [136]. 
117  ibid. 
118  R (Delve and another) v Secretary of State for Work and Pensions [2020] EWCA Civ 1199, [2021] 3 All ER 115 at [90]. 
119  Joint Council (n 115) [148(iv)]. 
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(i) Hong Kong Law: Moving Away from a Logically Desirable but Analytically Questionable 

Jump to NMRN 

The analytical incoherence generated by the automatic conferral of significant (if not 

SUHGRPLQDQW��ZHLJKW�WR�D�³VXVSHFW´�JURXQG�RI�GLVFULPLQDWLRQ�LQ�VRFLR-economic rights cases in 

QT and Leung extends to the standard-justifying process as well. In both cases, the HKCFA 

stated unequivocally (albeit in obiter dicta) that once an individual is subject to differential 

treatment on a suspect ground, a court should apply the NMRN standard.120 These approaches, 

whilst not necessarily incompatible with the referencH�WR�D�³VOLGLQJ�VFDOH´�RI�UHYLHZ��H[KLELW�WKH�

same weaknesses in reasoning and communication (as explained above) of an insufficient 

consideration of countervailing factors gravitating a court towards a more relaxed standard of 

scrutiny. The starting point of affording great weight to a suspect ground has therefore resulted 

in the application of a more stringent standard of review which, despite being able to offer 

stronger protection to aggrieved individuals, risks sacrificing clarity in communicating to the 

audience the steps of analysis adopted by a court when considering the countervailing factors 

in play. 

The interwovenness of the assignment of weight to factors relevant to the operation of 

the sliding scale and the reasoning process justifying the standard adopted can also be observed 

in the HKCFI cases examined above. In Infinger, after noting the diametrically opposed 

tensions posed by the engagement of a suspect ground of discrimination on the one hand and 

the involvement of scarce public resources on the other,121 Chow J set the applicable standard 

RI�UHYLHZ�DW�³VRPHZKHUH�LQ�WKH�PLGGOH�RI�WKH�FRQWLQXRXV�VSHFWUXP�RI�UHDVRQDEOHQHVV��DQG�WKH�

intensity of review should be set accordingly´.122 In Ng Hon Lam Edgar, a case with a fact 

pattern similar to that of Infinger��&KRZ�-$�KHOG�WKDW�WKH�DSSOLFDEOH�VWDQGDUG�RI�UHYLHZ�³VKRXOG�

be somewhere between the middle and high end of the intensity of review in the continuous 

spectrum of reasonableness´.123 

The analytical and communicative ambiguity reflected in the conclusions reached in 

Infinger and Ng Hon Lam Edgar illustrates two points. First, the existence of competing factors 

gravitating a court towards diametrically opposed intensities of scrutiny means that imprecise 

articulation of the weight to be conferred upon each factor would undermine the legal support 

those factors may provide for D�MXGJH¶V�UHDVRQLQJ�SURFHVV��2QFH�D�MXGJH�JHWV�RII�RQ�D�PXUN\�

 
120  QT (n 91) [105]²[108]; Leung (n 94) [22]. 
121  Infinger (n 95) [42]²[43]. 
122  ibid [44]. 
123  ibid [66]. 
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starting point, the reasoning process of the judge is more likely to be seen as an ill-substantiated 

and abrupt demonstration of a holistic consideration of the factors by selecting a middle point. 

Both mistakes fall short of the analytical and communicative demands posed by the ILPV. The 

second point, related to the first, is that in instances where the competing factors are 

diametrically opposed to one another by themselves (instead of just gravitating towards 

diametrically opposed outcomes), it is all the more pertinent for a judge to acknowledge the 

existence of a judgment on his part on the respective weights to be attached to them. By 

explicating the inescapable need to make, for example, a value judgment in assigning weight 

to each factor, the heuristic value of the standard of scrutiny can be preserved. This falls short 

of completing a gapless picture for the application of law to the facts, but it at least preserves 

the communicative clarity on the part of the judge which, as stressed above, is an indispensable 

matter that a presentation of reasoning process ought to safeguard jealously. 

 

(ii) English Law: MWRF but Developing a More Nuanced Potential 

As argued above, DA¶V�FRQILUPDWLRQ�RI�WKH�DSSOLFDELOLW\�RI�0:5)�LQ�VRFLR-economic 

policies cases ought not be interpreted as diminishing the need for judges to explicate the factors 

that may be said to gravitate a court towards different standards of review. The heavy 

characterisation of economic and political judgments involved in the cases canvassed above in 

turn affects explanations about ZK\��GHVSLWH�D�SDUW\¶V�DUJXPHQWV�WR�WKH�FRQWUDU\��WKH�0:5)�

standard is adopted. In R (Delve and another) v Secretary of State for Work and Pensions, the 

DSSHOODQW� FKDOOHQJHG� XQVXFFHVVIXOO\� WKH� MXGJH¶V� DSSOLFDWLRQ� RI� WKH� 0:5)� VWDQGDUG� IRU�

assessing the equalisation of state pension ages for women with that of men made via revisions 

to a series of Pensions Acts between 1995 and 2014. On the appropriate scope of deference, the 

court stated that WKH� 3HQVLRQV� $FWV� GHDO� ZLWK� ³PDWWHUV� RI� WKH� highest economic and social 

importance DLPLQJ�WR�HQVXUH�LQWHUJHQHUDWLRQDO�ILQDQFHV´�DLPHG�DW��DPRQJVW�RWKHUV��³>PDNLQJ@�

pensions at a time of great pressure on public finances, and [reflecting] changing demographics, 

life expectancy and social conditions´.124 7KH\� FRQFHUQ� PHDVXUHV� ZKLFK� ³GHDOW� ZLWK�

controversial matters of huge political weight and clearly fall within the macro-political 

ILHOG´.125 These observations flow from its earlier observation that the Joint Council does not 

demand a court to illustrate with precision all the factors in play. Similarly, in R (Drexler) v 

Leicestershire County Council,126 GLVPLVVLQJ� WKH� DSSHOODQW¶V� DSSHDO�� WKH� FRXUW� KHOG� WKDW� WKH�

 
124  Delve (n 118) [92] (emphasis added). 
125  ibid [93]. 
126  R (Drexler) v Leicestershire County Council [2020] EWCA Civ 502, [2020] ELR 399. 
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UHVSRQGHQW¶V�KRPH-to-school transport policies for pupils with special educational needs, which 

differentiated between pupils aged 5 to 15 (free transport) and pupils aged 16 to 18 (subsidised 

transport only), did not amount to a breach of ECHR14, read together with art.8 and Article 2 

of Protocol no 1 to the ECHR. The court observed that in the alleged instances of discrimination 

involving public expenditure issues, following Carson��³YHU\�ZHLJKW\�UHDVRQV´�ZRXOG�KDYH�WR�

be given by the government to justify the alleged instance of discrimination.127 Simultaneously, 

KRZHYHU��FRXUWV�KDYH�WR�UHFRJQLVH�WKH�³UHODWLYH�LQVWLWXWLRQDO�FRPSHWHQFH´�RI�WKH�H[HFXWLYH�RU�

the legislature on the one hand and the courts on the other, in the context of matters of public 

H[SHQGLWXUH��WKHVH�PDWWHUV��FDOOLQJ�IRU�³SROLWLFDO�MXGJPHQW´��PHDQ�that the decisions rendered 

RU�PHDVXUHV�HQDFWHG�PXVW�EH�³>DIIRUGHG@�DSSURSULDWH�ZHLJKW�DQG�UHVSHFW´�128 

In contrast to the straightforward exercises that Delve and Joint Council demonstrate, the 

6XSUHPH�&RXUW¶V�DSSURDFK�LQ�SC represents a turn to a more nuanced and complex reasoning 

process, which is more conducive to the explication of the ILPV. Writing for a unanimous 

seven-member coXUW��/RUG�5HHG�PRGLILHG�WKH�FRXUW¶V�SUHYLRXV�DGRSWLRQ�RI�WKH�0:5)�VWDQGDUG�

as applied in, amongst others, Humphreys, SG, and DA��7KH� UHYLVLRQV� ³UHIOHFW� WKH�QXDQFHG�

QDWXUH� RI� WKH� MXGJPHQW� ZKLFK� LV� UHTXLUHG´�129 Although the position remains that the 

JRYHUQPHQW¶V�GHFLVLRQ�LQ�VRFLDO�DQG/or economic matters will generally be respected unless it 

is MWRF, the judgment clarifies, importantly, that the intensity of scrutiny may be 

strengthened depending on the circumstances of each case.130 When a suspect ground of 

GLVFULPLQDWLRQ� LV� HQJDJHG�� ³YHU\� ZHLJKW\� UHDVRQV� ZLOO� usually have to be shown, and the 

intensity of review will usually be correspondingly high´.131 Instead of being fixated with the 

label of the standard adopted,132 it is important to 

 

[«] avoid a mechanical approach to these matters, based simply on the 

categorisation of the ground of the difference in treatment. A more flexible 

approach will give appropriate respect to the assessment of democratically 

accountable institutions, but will also take appropriate account of such other factors 

DV�PD\�EH�UHOHYDQW« the courts should generally be very slow to intervene in areas 

of social and economic policy such as housing and social security; but, as a general 

 
127  ibid [55]. 
128  ibid [56]. 
129  SC (n 25) [158] (emphasis added); see also R (Pantellerisco) v Secretary of State for Work and Pensions [2021] EWCA 

Civ 1454 [58]. 
130  SC (n 27). 
131  ibid (emphasis added). 
132  See also text to nn 25²27 above. 



Towards a Clearer Expression of the Internal Points of View of Judges    26 
 

  

rule, differential treatment on grounds such as sex or race nevertheless require 

cogent justification.133 

 

Compared to the previous more straightforward approaches in the United Kingdom and 

WKH� +.&)$¶V� DSSURDFKHV� LQ� QT and Leung, SC provides greater room for tackling more 

delicately legal and factual nuances brought by the competing factors affecting adjudicative 

exercises in the third step. It directs a judge to flesh out more clearly how the relevant factors 

may be said to have an impact on the weight to be given to one another. This in turn enables 

the ILPV of judges and the making of any value judgments therein to be explicated in a clearer 

manner, manifesting the heuristic potential of the third step. The departure from fixation with 

D�³SUHFLVH�GHILQLWLRQ´�RI�0:5)��DQG�GLUHFW�HQJDJHPHQW�ZLWK�WKH�XQGHUO\LQJ�TXHVWLRQ��that is, 

the scope of the margin of judgment), provides greater guidance on explicating what 

FRQVLGHUDWLRQ� LV� JLYHQ� WR� HDFK� UHOHYDQW� IDFWRU� DQG� WKHLU� FRQWULEXWLRQ� WRZDUGV� WKH� MXGJH¶V�

reasoning process leading up to adopting a standard of review. 

 

C. TOWARDS A MORE DELICATE ARTICULATION OF REASONS 

The foregoing comparative analysis between the approaches to the third step reveals a 

general shift from straightforward applications of legal standards to more delicate formulations. 

$V� D� PDWWHU� RI� D� MXGJH¶V� OHJDO� DQDOysis and communicating to the audience his reasoning 

process, such a move provides an opportunity for improving the heuristic and communicative 

SRWHQWLDO�RI�WKH�WKLUG�VWHS��7KLV�LV�EHFDXVH��DV�1LFROD�/DFH\�REVHUYHV��ODZ\HUV¶�LQFOLQDWLRQ�WR�

³FRQVWUXFW� WKH� ZRUOG� LQ� WHUPV� RI� GLFKRWRPL]HG� FDWHJRULHV´� is less likely to correspond to 

common-sense understandings, or how the interested parties perceive the reasoning process in 

the first place.134 The departure from clear-cut standards towards a more holistic and flexible 

RSHUDWLRQ�RI�WKH�³VOLGLQJ�VFDOH´�WKHUHIRUH�HQDEOHV�MXGJHV�WR�H[SOLFDWH�WR�WKH�SXEOLF�PRUH�FOHDUO\�

how the competing factors gravitating a court towards different standards of review are handled. 

Not only would this be helpful in improving the communicative potential of the proportionality 

framework,135 it would also provide more solid legal ground and analytical support for the 

balancing exercise to be undertaken in the final step of a proportionality test. 

&ULWLFV� PD\� FRPSODLQ� WKDW� WKH� SDSHU¶V� GHPDQGV on the clarity of reasoning and 

communication are quibbles, for it is the application of the correct standard per se that is key. 

 
133  SC (n 25) [159] (emphasis added). 
134  1LFROD�/DFH\��¶7KH�-XULVSUXGHQFH�RI�'LVFUHWLRQ��(VFDSLQJ�WKH�/HJDO�3DUDGLJP·�LQ�+DZNLQV��Q�73) 363, 371. 
135  See text to n 10 above. 
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7KLV� LV� PRVW� FRJHQWO\� LOOXVWUDWHG� LQ� %LQQLH� -¶V� FRQFXUULQJ� MXGJPHQW� LQ� Dunsmuir v New 

Brunswick136 on WKH�QHHG�WR�DYRLG�H[FHVVLYH�³ODZ\HUO\�DUJXPHQWV´�LQ�MXGLFLDO�UHYLHZ� 

 

133. [«] The disposition of a [judicial review] case may well turn on the choice of 

VWDQGDUG�RI�UHYLHZ��,I� WKH�OLWLJDQWV�GR�WDNH�WKH�SOXQJH�� WKH\�PD\�ILQG�WKH�FRXUW¶V�

attention focused QRW�RQ� WKHLU� FRPSODLQWV�� RU� WKH�JRYHUQPHQW¶V� UHVSRQVH��EXW�RQ�

lengthy and arcane discussions of something they are told is the pragmatic and 

IXQFWLRQDO� WHVW�� (YHU\� KRXU� RI� D� ODZ\HU¶V� SUHSDUDWLRQ� DQG� FRXUW� WLPH� GHYRWHG� WR�

XQSURGXFWLYH�µODZ\HU¶V�WDON¶�SRVHV�D�VLJQLILFDQW�FRVW�WR�WKH�DSSOLFDQW�«WKH�ODZ�RI�

judicial review should be pruned of some of its unduly subtle, unproductive, or 

esoteric features. 

 

145. [«] While a measure of certainty is inherent in the subject matter and 

unavoidable in litigation (otherZLVH�WKHUH�ZRXOGQ¶W�EH�DQ\���ZH�VKRXOG�DW�OHDVW«�LL��

get the parties away from arguing about the tests and back to arguing about the 

substantive merits of their case. 

 

The apex authorities in both Hong Kong and the United Kingdom (barring SC) may be 

seen as providing support for this scepticism. With regard to the interwovenness of the 

articulation and conferral of weight to each relevant factor and the reasoning process leading 

XS�WR�D�MXGJH¶V�FRQFOXVLRQ�RQ�WKH�DGRSWLRQ�RI�D�VWDQGDUG�RI�VFUXWLQ\��however, such criticism 

inappropriately ignores the contributive hermeneutic and communicative roles played by the 

,/39��%LQQLH�-¶V�FULWLFLVP�about the potential over-complication of legal arguments in judicial 

review ought to be treated with caution in the present context. While it does suggest that counsel 

appearing before a court should not be too fixated in articulating the precise wording for the 

standard of review to be applied, it does not diminish the importance on the part of judges to 

explicate his conclusion as to the adoption of a particular standard of review and justifying it in 

light of: (a) the unique facts of the case; and (b) the relevant precedents. As will be demonstrated 

below, clear explications of the reasoning process in the third step may also have an impact on 

D�FRXUW¶V�UHDVRQLQJ�SURFHVV�XQGHU�WKH�EDODQFLQJ�H[HUFLVH� 

 

 
136  Dunsmuir v New Brunswick [2008] 1 SCR 190. 
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V. BALANCING EXERCISE: A DECEPTIVELY SIMPLE ORCHESTRATION OF 

THE COMPETING INTERESTS 

As illustrated in Section II(B) above, the balancing exercises in socio-economic rights 

adjudication under both Hong Kong and English law are skewed. Despite the difference in the 

precise reasons behind these exercises, the commonality between the skewedness may be 

VXPPDULVHG� DV� IROORZV�� GHVSLWH� WKH� DSSDUHQW� DGRSWLRQ� RI� D� ³EDODQFLQJ´� H[HUFLVH�� WKH�

JRYHUQPHQW¶V�SRVLWLRQ�LV�OLNHO\�WR�EH�JHQHUDOO\�SUHIHUUHG²in that the aggrieved applicant would 

face a higher hurdle to satisfy than a traditional balancing test (in the sense that both ends of 

the balance are accorded equal weight). This in turn risks mystifying the heuristic potential of 

WKH�EDODQFLQJ�H[HUFLVH��IRU�WKH�VR�FDOOHG�³EDODQFH´�GRHV�QRW��LQ�HIIHFW��DIIRUG�HTXDO�FRQVLGHUDWLRQ�

to both sides of it. 

 

A. THE IMPACT OF THE SKEWED APPROACHES IN HONG KONG LAW AND 

ENGLISH LAW: SAME, SAME BUT DIFFERENT 

The expressly skewed nature of the balancing exercises in Hong Kong law has resulted 

in a lack of clarity of expression on the competing rights and concerns involved. The two 

HKCFI judgments canvassed above, Infinger and Ng Hon Lam Edgar, exemplify this problem. 

In Infinger��&KRZ�-�FRQFOXGHG�WKDW��³IRU�WKH�VDPH�UHDVRQ´�that he employed to conclude that 

the impugned differential treatment is not justified, a fair balance has not been struck by the 

differential treatment under the policy in question, and hence the policy was unlawful.137 While 

this conclusion on the facts of the case is correct (the government having failed to pass the third 

step), this reasoning is analytically problematic. The fact that the fourth step is where the 

infringed right is given full consideration vis-à-vis the legitimate aims of the policy means that 

it ought to be given independent articulation and elaboration as to its contribution to a judJH¶V�

reasoning, instead of being subsumed under the third step.  

In a similar but slightly different vein, Chow JA in Ng Hon Lam Edgar identified one 

factor on each side of the balance: (a��WKHUH�ZRXOG�RQO\�EH�D�³YHU\�OLPLWHG�LQFUHDVH�LQ�WKH�QXPEHU�

of HOS flats which may become additionally available to heterosexual couples to purchase as 

D�UHVXOW�RI�WKH�>6SRXVDO�3ROLF\@´; and (b) WKH�³XQIDLU�RU�XQUHDVRQDEOHQHVV´�LQIOLFWHG�XSRQ�WKH�

applicant as a result of the policy in question.138 He then immediately proceeded to conclude 

WKDW�WKH�LPSXJQHG�SROLF\�RSHUDWHV�RQ�WKH�DJJULHYHG�DSSOLFDQW�³ZLWK�VXFK�RSSUHVVLYH�XQIDLUQHVV�

 
137  Infinger (n 95) [51(4)]²[51(5)]. 
138  Ng Hon Lam Edgar (n 98) [76]. 
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that it cannot be regarded as a proportionate means of achieving the [legitimate aim]´.139 While 

WKH�QRWLRQ�RI�³RSSUHVVLYH�XQIDLUQHVV´�IROORZV�WKH language in Hysan,140 the observation about 

the limited nature of achievements brought by the legitimate aim falls short of illustrating how 

it contributes to the value judgment made about WKH�³RSSUHVVLYH´�DQG�RU�³XQIDLU´�QDWXUH�RI�WKH�

impugned treatment. The conclusion reached in this balancing exercise is therefore, with 

respect, not much different from a bare assertion of the cardinal importance of the right of 

equality based on the unfairness inflicted upon him, without illustrating as to how the other side 

of the balance (legitimate aims) contribute to this process of reasoning. 

The extension of MWRF into the balancing exercise under English law in the context of 

socio-economic rights have produced problems that are similar to, but not as extensive as, those 

observable in Infinger and Ng Hon Lam Edgar. A key post-DA judgment where step four was 

considered in detail was Joint Council. This case concerned a scheme under the Immigration 

Act 2014, which imposed an obligation on landlords to take measures to provide private 

accommodation to tenants who were disqualified from obtaining so as a result of their 

immigration status. TKH� JRYHUQPHQW� VXFFHVVIXOO\� FKDOOHQJHG� WKH� ORZHU� FRXUW¶V� GHFLVLRQ� the 

scheme was incompatible with ECHR14 (read with Article 8 of the ECHR). In adopting the 

MWRF standard at the balancing stage of the proportionality test and concluding that the 

impugned differential treatment is justified,141 the court discussed in painstaking detail the 

relevant interests and why the individual rights engaged are not as important as others. After 

QRWLQJ�WKDW�³YHU\�FRQVLGHUDEOH�GHIHUHQFH´�VKRXOG�EH�JLYHQ�WR�3DUOLDPHQW¶V�DVVHVVPHQW�RI�SXEOLF�

interest and that the precise impact of the policy in question is difficult to quantify,142 the court 

held that Parliament was aware of the risks of discrimination by landlords in implementing the 

scheme; it would, therefore, be improper to speculate what the Parliament might have 

expected.143 $IWHU�VWDWLQJ�WKDW�³GLVFULPLQDWLRQ�LQ�DOO�LWV�IRUPV�LV��RI�FRXUVH��DEKRUUHQW´��WKH�FRXUW�

countenanced that the discrimination (and its risks) on the facts of the case emanate not from 

the policy itself but from the landlords, that is, private individuals¶ execution of the scheme.144 

In particular, the court also noted expressly at multiple junctures that the design and 

enforcement of the welfare scheme²a matter for Parliament²PHDQV� WKDW� ³JUHDW� ZHLJKW´�

should usually be given to it as the decision-maker.145 

 
139  ibid. 
140  Hysan (n 6) [78]. 
141  Joint Council (n 115) [134]. 
142  ibid [143]²[145]. 
143  ibid [147]. 
144  ibid [148(i)]²[148(ii)], [149(iii)], [150]. 
145  ibid [146]²[147], [148(iv)], [149(iv)]. 
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Compared to Infinger and Ng Hon Lam Edgar, Joint Council provides a fruitful example 

of how clear explications of the ILPV when articulating the weight to be attached to factors on 

HDFK�VLGH�RI�WKH�EDODQFH��LQ�OLJKW�RI�WKH�VNHZHG�IRFXV��LOOXPLQDWH�D�MXGJH¶V reasoning process. 

Such skewed focus of the balancing exercise highlights two matters. First, the apparent conflict 

EHWZHHQ� D� ³EDODQFH´� DQG� WKH� VNHZHG� IRFXV� QHHG� WR� EH� DGGUHVVHG. Secondly, and more 

importantly, it is pertinent for a court to communicate to its audience how the infringed right 

remains being given adequate consideration in terms of its (alleged) importance vis-à-vis the 

legitimate aims pursued by the impugned measure. Conclusions reached in the third step 

(sliding scale) may be of assistance in characterising the nature of the legitimate objectives vis-

à-vis the impugned right. But, to merely follow the conclusions reached in the third step (as in 

Infinger) would be an inappropriate simplification of the relations between the infringed right 

and legitimate aims pursued that a court is required to sketch under the fourth step. 

 

B. DEFENDING AGAINST SKEWNESS: THE CRITICALITY OF CLEAR 

ARTICULATION OF THE RELATIONSHIP BETWEEN COMPETING FORCES OF 

TENSION 

The skewed focus of the balancing exercises sketched above ostensibly conflicts with the 

QRWLRQ�RI�D�³EDODQFLQJ´�H[HUFLVH²LQ� WKH�VHQVH� WKDW�PDWWHUV� LQIOXHQFLQJ� WKH� MXGJH¶V�GHFLVLRQ�

about whether the impugned measure satisfies the proportionality test should be treated as, at 

least on their own, equal considerations. This, on its own, is not sufficient for a satisfactory 

DUWLFXODWLRQ�RI�WKH�MXGJH¶V�,/39�LQ�WKH�UHDVRQLQJ�SURFHVV��IRU�LW�LV�KLV�H[SODQDWLRQ�for: (a) why 

certain factors are seen as more important than others on the balancing scale; and (b) why, 

despite factors suggesting the contrary, the opposite conclusion is reached. Absent any changes 

to the formulations of the aforesaid balancing exercises, the ILPV would serve as a useful 

methodological injunction remedying the ostensibly disproportionate focus on and preference 

for maintaining the validity of the impugned measure.  

The plurality of values that exist under this step means that, in assigning weight to each 

identified factor relevant to the balance, subjectivity on the part of a judge is inescapable.146 

Mere references to consequences and evaluative considerations on the part of the judge are 

 
146  Indeed, ERWK�'ZRUNLQ·V�DQG�0DF&RUPLFN·V�DFFRXQW�RI�DGMXGLFDWLRQ��EULHIO\�FDQYDVVHG�DERYH��DFNQRZOHGJH�DQG�

envisage a version of value pluralism that there exists a multiplicity of values, some of which conflict with one 
DQRWKHU��1HLO�0DF&RUPLFN��¶&RQWHPSRUDU\�/HJDO�3KLORVRSK\��7KH�5HGLVFRYHU\�RI�3UDFWLFDO�5HDVRQ·�����������
Journal of Law and Society 1, 13²14; Ronald Dworkin, A Matter of Principle (Clarendon Press 1985) 143²145. 
Traces of such plurality are evident in the choices open to a Judge to opt from in the third and fourth steps of a 
proportionality analysis, as analysed above. 
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more likely than not to be sufficient. This is because they only provide general predictions as 

WR�ZKDW�RQH�PLJKW�H[SHFW�WR�ILQG�LQ�WKH�MXGJH¶V�UHDVRQLng process, but not the reason that the 

judge deems most compelling for justifying his adoption of a particular conclusion.147 On the 

other hand, express acknowledgement of the legal value judgment involved²whilst unlikely 

to lead to an outcome that each litigating party would be satisfied with²would at least render 

the reasoning process a lot more transparent than, for example, a bare claim that the reasons 

adopted in the third step are equally applicable to the reasoning process under the balancing 

exercise. The diversity of views embodied in the various rights and interests relevant to the 

balancing exercise, whether in its skewed form or in a MWRF form, allows a judgment to be 

GHPRQVWUDWHG�DV�EHLQJ�³VHQVLWLYH�WR�WKH�IULFWLRQV�DQG�VWUHVVHV�RI�>ODZ¶V@�LQWHOlectual sources´.148 

Not only does this help to illustrate that the balancing exercise does properly reflect the 

FRPSHWLQJ�FRQFHUQV�LQ�TXHVWLRQ��HDFK�EHLQJ�YDOLG�LQ� WKHLU�RZQ�ZD\V��� LW�DOVR�³IRVWHUV�SXEOLF�

GLVFRXUVH´149 in clarifying the relationship between the infringed right and the objectives of the 

impugned measure. 

 

VI. CONCLUSION 

Diametrical oppositions of rights and interests in the proportionality analysis calls for a high 

degree of clarity when defending adjudicative choices . The comparative analysis of approaches 

in Hong Kong and English law above has demonstrated the potential confusion brought by a 

ODFN� RI� VXIILFLHQW� UHYHODWLRQ� RI� RQH¶V� ,/39�� $OWKRXJK� VWURQJHU� SURWHFWLRQ� IRU� the rights of 

aggrieved individuals would certainly contribute towards more robust protection of human 

rights, this ought not to come at the expense of clarity in analysis and reasoning, for it would 

risk an impression on the part of the audiences of not affording sufficient consideration for 

countervailing factors that call for a different standard of review. Clearer spelling out of the  

process of judicial reasoning, as observable from Infinger, Ng Hon Lam Edgar, and SC, are 

commendable approaches towards ensuring that justice is not only done, but also seen to be 

done. 

In light of the phenomena of ³HQWLUHO\�DVVRFLDWLQJ�WKH�LQWHJULW\�RI�D�OHJDO�V\VWHP�ZLWK�WKH�

RXWFRPH«RI� FDVHV� GHWHUPLQHG� E\� WKH� FRXUWV´�150 it is all the more desirable for judges to, 

 
147  :LOOLDP�/XF\��¶$GMXGLFDWLRQ�IRU�3OXUDOLVWV·��������������2[IRUG�-RXUQDO�RI�/HJDO�6WXGLHV���������²385. 
148  Dworkin (n 67) 88²89. 
149  Barak (n 36) 463. 
150  Geoffre\�0D��¶&ULWLFLVP�RI�WKH�&RXUWV�DQG�-XGJHV��,QIRUPHG�&ULWLFLVP�DQG�2WKHUZLVH·�������6XSUHPH�&RXUW�RI�

Queensland Oration, Queensland, 21 May 2018) § 24 
<https://www.hkcfa.hk/en/documents/publications/speeches_articles/index.html> accessed 20 February 
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instead of shying away from such concerns behind a veil of following precedents per se, 

illustrate how they reason through the well-known elements of a proportionality test and the 

choices they have made therein. The ILPV serves as a practical and accessible tool for judges 

to demonstrate their critical awareness of reasoning through the choices that they make in 

adjudication and attempt to admit and defend the subjectivity therein at the same time. Its 

encouragement of frank admission of subjectivity and emphasis on the defensibility of legal 

choices made in the course of reasoning and adjudication serves to enhance the transparency of 

legal reasoning and explicate accessibly the very intelligibility of the law to the general public. 

That said, its inevitable downside is that it falls short of offering a panacea for individual or 

governmental dissatisfaction against adverse outcomes in proportionality assessments. 

 

 
2022.; %DURQHVV�&KDNUDEDUWL�&%(��¶:DONLQJ�WKH�7LJKWURSH�RI�,QGHSHQGHQFH�LQ�D�&RQVWLWXWLRQDOO\�,OOLWHUDWH�:RUOG·�
in Jeremy Cooper (ed), Being a Judge in the Modern World (OUP 2016) 37, 42. An example of such a quick jump to 
conclusion may be found in the GovernmenW·V�KRVWLOH�UHDFWLRQ�WR�WKH�GHFODUDWLRQ�RI�LQFRPSDWLELOLW\�JUDQWHG�LQ�R 
(F) v Secretary of State for the Home Department [2010] UKSC 17, (2011) 1 AC 331 against Part 2 of the Sexual 
Offences Act 2003 (i.e. the Sexual Offences Register). 


