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Foreword: My Farewell to the Cambridge Law Review 
 
I am honoured to present the Autumn Issue of Volume 10 of the Cambridge Law Review, 
which is the culmination of several months of dedicated work by our team of student editors 
at the University of Cambridge and International Editors from a number of universities across 
the world. This Issue is a particularly poignant one for me as it is my final Issue as Editor-in-
Chief of the Cambridge Law Review. I will be stepping down from this role at the end of the 
month, having watched the journal grow from my early beginnings as an Associate Editor in 
2020. In preparing this Issue, I am incredibly grateful to our Editors, in particular the mem-
bers of the Managing Board (Samuel Soh, Christopher Symes, Thomas Loke Zhih Hahn, 
Kaden Pradhan, and Jonathan Rutherford) who provided their expertise on different areas of 
law during the review process and who devoted significant time to helping me select the arti-
cles for publication in this Issue. Additionally, I would like to express my gratitude to the 
authors whose critical and challenging articles have made this Issue possible. 

I am also delighted to announce the winner of the Serle Court Chambers Essay Prize 
for the best submission to Volume 10 on a topic in English commercial law and/or equity. 
The winner is Canel Derya Paris Atik, whose article, ‘Authorised Push, Institutional Pull: A 
Critical Appraisal of Competing Priorities in the UK’s APP Fraud Reimbursement Regime’, 
(which is published in this Issue) was chosen to win by the Managing Board for the original 
contribution that it makes to financial services law. I am immensely thankful to Serle Court 
Chambers, a leading commercial chancery barristers’ chambers, for sponsoring this prize. 

We begin with Elliot Tierney’s article, ‘The Limited Rights of Cohabitees: Does the 
Law Go Far Enough to Protect Cohabiting Couples in England and Wales?’, which examines 
the current legal position of cohabiting couples in England and Wales, focusing in particular 
on how the law treats these couples in the event of either the breakdown of their relationship 
or the death of a partner. Tierney opens with a discussion of the ‘common law marriage myth’ 
(i.e. the ‘erroneous belief’ that unmarried couples who cohabit for a period of time enjoy the 
same legal rights and remedies as those who are married), before identifying substantial dif-
ferences in the legal protections that are afforded to cohabiting couples, on the one hand, and 
to married spouses and civil partners, on the other. Adopting a ‘functionalist’ approach (which 
assumes that family law should correspond with the lived realities of family life), he then con-
siders whether there are significant differences between these relationship groups, in practice, 
which might justify these substantial legal differences. Here, he responds to three arguments 
within the literature that appear to suggest that cohabitation is substantially different, in prac-
tice, from marriages and civil partnerships. These arguments are the following: first, that, by 
choosing to cohabit as opposed to entering into a marriage or civil partnership, cohabitees 
have freely elected not to subject themselves to the ‘legal consequences’ that arise from the 
latter unions and the law should therefore respect their ‘autonomous choice’; secondly, that 
cohabitation is often ‘merely a precursor’ to a marriage or civil partnership; and thirdly, that 
cohabitation may be a ‘lifestyle choice’, which some view as indicating that cohabiting couples 
are less committed or stable than those in marriages and civil partnerships. Responding to 
these arguments, Tierney contends that there are many cases in which cohabitation is not 
substantially different from marriages or civil partnerships, in practice, and that, in accordance 
with his ‘functionalist’ view of family law, the differences in the legal protections that are af-
forded to these relationship groups cannot be justified. He ends his article by discussing two 
different ways in which the law in relation to cohabitation rights might be reformed in England 
and Wales (specifically, through the introduction of a system of opt-in rights or opt-out rights), 
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before ultimately determining that an opt-out system, like that which has been adopted in 
New Zealand, would best protect the interests of cohabiting couples. 

Turning to EU data protection law, Keisuke Noma’s article, ‘Beyond Transparency: 
A Case for Risk Warnings in Content Personalisation under EU Law’, begins by highlighting 
how content personalisation (‘CP’) (i.e. the ‘tailoring of digital content’ to target users based 
on their data) poses significant risks to online service users, particularly risks of addiction and 
manipulation. However, as Noma observes, EU data protection law does not currently re-
quire online service providers to inform users of these risks. He argues that this failure of EU 
law to impose a ‘risk-notice obligation’ on services providers can be explained by the fact that 
the transparency principle (which requires that those who are responsible for data processing 
inform individuals about how they handle their data) is primarily libertarian in its orientation. 
According to Noma, when the transparency principle is understood in this way, it reflects a 
latent assumption that online service users can make their own rational decisions once they 
are informed of how their data is processed. However, he goes on to state that the imposition 
of a ‘risk-notice obligation’ on online service providers regarding CP would require that EU 
law shift away from the libertarianism of the transparency principle and towards a more ‘pa-
ternalistic’ approach, which would involve greater interference with users’ freedom of choice 
so as to ‘promote their welfare’. By drawing a comparison with the EU’s regulation of tobacco 
products (in particular, its imposition of both positive and negative obligations with respect to 
Tobacco Warnings), Noma advocates for the introduction of analogous CP Warnings under 
EU data protection law ‘as a form of libertarian paternalism’. Like Tobacco Warnings, which 
preserve individuals’ freedom to smoke, but nevertheless attempt to ‘steer’ how individuals 
exercise this freedom ‘away from smoking’, the introduction of CP Warnings would likewise 
preserve users’ freedom to choose whether to accept personalised content online, while draw-
ing to their attention the associated risks. In his article, Noma also evaluates potential legal 
objections that might be raised to the introduction of CP Warnings, including, inter alia, ob-
jections relating to their supposed incompatibility with the principle of proportionality and 
their interference with the right to freedom of expression and information of service providers, 
before determining that such measures would, in fact, be ‘legally permissible’ under EU law. 

In the third article, ‘Authorised Push, Institutional Pull: A Critical Appraisal of Com-
peting Priorities in the UK’s APP Fraud Reimbursement Regime’, Canel Derya Paris Atik 
focuses on critically examining the UK’s Authorised Push Payment Reimbursement Scheme 
(‘APPRS’), which came into force in 2024 with the primary goal of reimbursing eligible victims 
of Authorised Push Payment (‘APP’) fraud. After describing the statutory foundations of the 
APPRS, Atik identifies three ‘key structural limitations’ to this framework: first, a ‘jurisdic-
tional limitation’, according to which victims of international APP fraud fall outside the scope 
of the APPRS; secondly, a ‘payment-system limitation’, where transactions that have not taken 
place via the Faster Payments Service are excluded from the APPRS; and thirdly, an ‘institu-
tional limitation’, where certain financial providers are exempted from the APPRS. She then 
goes on to critique additional features of the APPRS. These include the apparent cost-benefit 
analysis that underpins the ‘maximum level of reimbursement’, which she argues prioritises 
‘quantifiable metrics over qualitative dimensions of harm’ (such as the emotional distress that 
some APP fraud victims experience), and the lack of clarity in the Payment Systems Regula-
tor’s guidance on how to assess the ‘vulnerability’ of consumers when applying the ‘Consumer 
Standard of Caution Exception’. Atik contends that, taken in the round, these features and 
limitations of the APPRS reveal that this framework typically prioritises ‘institutional efficiency 
over the lived realities of fraud victims’. She later draws a comparison with the ‘whole-of-
ecosystem’ (‘WOE’) model in Australia, which focuses on preventing fraud (as opposed to 
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remedying the harm that it causes ex post) and treats all of the relevant parties, not just finan-
cial providers and consumers, as bearing a ‘collective responsibility’ to prevent APP fraud. 
Atik considers that these features of the WOE model might usefully inform the UK’s regula-
tory framework in the future. However, she also acknowledges that there have been certain 
promising developments in UK law (albeit in contexts that are ‘adjacent’ to APP fraud) that 
are reminiscent of the preventative orientation of the WOE model, such as the ‘failure to 
prevent fraud’ offence under the Economic Crime and Corporate Transparency Act 2023. 

Lastly, Emma Minerva Brambilla’s article, ‘Algorithmic Tacit Collusion: Addressing 
the Gaps in Article 101(1)(a) of the TFEU’, addresses the worrying (albeit, at present, purely 
hypothetical) phenomenon of ‘algorithmic tacit collusion via supra-competitive price fixing’ 
and the potential implications that this might have for EU competition law. As Brambilla 
describes this phenomenon, it would involve dynamic pricing algorithms autonomously iden-
tifying that collusion through supra-competitive price fixing is the optimal strategy to achieve 
profit maximisation. She notes that, if such algorithmic tacit collusion were to occur (a sce-
nario she terms the ‘Digital Eye’), it would produce four ‘tiers’ of legal uncertainty. The first 
tier involves there being uncertainty as to whether algorithmic tacit collusion via supra-com-
petitive price fixing would fall within the scope of article 101(1) of the TFEU, owing to the 
apparent ‘de facto exemption of tacit collusion’ from its purview. Secondly, it is unclear 
whether such algorithmic tacit collusion would be classified as either an ‘agreement’ or a ‘con-
certed practice’ under article 101(1) of the TFEU. Thirdly, it is uncertain whether this algo-
rithmic conduct would be considered a ‘by object’ restriction of competition under this article. 
And fourthly, questions arise as to who ought to be held liable for potential infringements of 
competition law in these circumstances and how this liability would be established. When 
investigating this fourth tier of legal uncertainty, Brambilla envisions two possible scenarios 
involving algorithmic tacit collusion and contemplates potential ways in which to allocate re-
sponsibility. In the first scenario, a competing firm uses a dynamic pricing algorithm that has 
been developed by an external undertaking with the aim of maximising profit, but this algo-
rithm tacitly colludes with other firms. Here, Brambilla investigates two possible ways in which 
accountability, and then liability, might be established, namely through strict product liability 
and joint liability. The second scenario sees a competing firm using a dynamic pricing algo-
rithm that it itself has developed to achieve profit maximisation, but again the algorithm tacitly 
colludes with other undertakings. In this scenario, Brambilla considers that the following two 
approaches might be used to establish accountability, and subsequently to assign liability: strict 
liability and vicarious liability. However, given that there is a ‘lack of consensus’ among com-
petition authorities (at both the national and EU levels) on how to resolve the ‘Digital Eye’, 
she ultimately determines that the most effective solution would be to seek to prevent this 
scenario from arising in the first place, through the introduction of ‘ex ante measures’. 

This has been another successful year for the Cambridge Law Review and I feel in-
credibly honoured to have served as Editor-in-Chief for Volume 10. As I bid my farewell to 
the journal, I now pass the torch on to Kaden Pradhan (Gonville & Caius College) and 
Thomas Loke Zhih Hahn (Trinity College), who will succeed me as Co Editors-in-Chief for 
Volume 11 next academic year. I look forward to reading future Volumes of the journal as it 
continues to flourish in the years to come. 

 
Wednesday Eden 
Editor-in-Chief 
Darwin College 
12 September 2025 
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The Limited Rights of Cohabitees: Does the Law 

Go Far Enough to Protect Cohabiting Couples in 

England and Wales? 
 

ELLIOT TIERNEY

 

 

ABSTRACT 

 

The law of England and Wales currently provides little protection for cohabiting couples 

upon relationship breakdown and death. Despite numerous calls for legislative intervention, 

both in recent years and in the past, Parliament has been reluctant to address this issue. In 

Section II, this article begins by outlining the current law in relation to cohabiting couples and 

drawing comparisons to married spouses and civil partners. In Section III, this article then 

examines whether these groups are substantially different in practice to partners who cohabit, 

before presenting routes to reforming this area of the law in Section IV. Ultimately, this article 

advocates for the introduction of statutory opt-out rights to strengthen and protect the position 

of individuals in cohabiting couple relationships. 

 

Keywords: family law, cohabitating couples, cohabitation rights, opt-out systems 
 

I. INTRODUCTION 

 

In 1984, the ‘infamous’
1

 case of Burns v Burns highlighted the stark differences in how the 

law treats cohabiting and married couples.
2

 Despite their lengthy cohabitation of around 19 

years, the court held that ‘Mrs’ Valerie Burns (‘V’) had no rights against ‘Mr’ Patrick Burns 

(‘P’) in relation to the property they shared after their relationship broke down, despite their 

having lived together as if they were married. V had taken P’s surname and they had bought 

a house together, though it was only registered in P’s name. Furthermore, while P handled 

the financial aspects of the relationship and paid the mortgage instalments, V paid for the 

household bills and redecorating, carried out domestic duties, and raised their two children. 

Socially, the couple were seen as man and wife. When the couple separated, V believed that 

she ought to have a beneficial interest in the property by virtue of her contributions. Finding 

that V had no beneficial interest in the property, Fox LJ commented on the unfairness of the 

situation but noted that ‘the unfairness of that is not a matter which the courts can control. It 

 
 London School of Economics and Political Science (2024 LLB Graduate). Thank you to my friends and family for all 

their encouragement and support, Sarah Trotter for her feedback and guidance, and the editors of the Cambridge Law 

Review for their time, comments, and suggestions. 
1 Andy Hayward, ‘John Eekelaar’s Contribution to Family Property: Reflections on “A Woman’s Place – A Conflict 

between Law and Social Values”’ in Jens M Scherpe and Stephen Gilmore (eds), Family Matters: Essays in Honour of 
John Eekelaar (Intersentia 2022). 
2 Burns v Burns [1984] Ch 317 (CA). 
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is a matter for Parliament’.
3

 The case passes its fortieth anniversary this year, and yet the out-

come of a similar case facing the courts today would likely be much the same.
4

 Parliament has 

not substantially legislated on the matter of cohabitation rights and cohabitation has only be-

come more and more common.
5

 

A large proportion of the British public are cohabitees. In 2021, there were approxi-

mately 3.6 million cohabiting couple families, marking a 22.9 per cent increase over the past 

decade.
6

 This makes cohabiting couples the fastest growing family group in recent years.
7

 For 

reference, it was predicted in the late 2000s that there would be 2.93 million cohabiting cou-

ples by 2021.
8

 In 2022, these numbers remained fairly consistent, meaning that almost one in 

five families (19 per cent) are cohabiting couple families.
9

 Cohabitation no longer makes up 

an insignificant minority of the population, nor is it generally deemed to be socially unaccepta-

ble.
10

 In fact, 22 per cent of couples who lived together were cohabiting rather than committing 

to marriage or civil partnership.
11

 It is also important to note that these statistics only account 

for cohabiting couples; they do not include other forms of cohabitation, such as that found 

between siblings or friends. These statistics are therefore unlikely truly to represent the scale 

at which individual adults choose to cohabit. With ever-increasing living costs, an acute short-

age of stock in the housing market,
12

 and record-breaking levels of inflation in recent years,
13

 

it is foreseeable that cohabiting will only become more common in the years to come, both 

between couples and other groups. 

As cohabitation becomes increasingly more common, the way the law responds to 

cohabitees’ rights will become increasingly important too.
14

 A greater number of individuals 

will be affected by the legal differences between cohabitation and legally recognised unions, 

 
3 ibid 332 (Fox LJ). 
4 See discussion of Jones v Kernott [2011] UKSC 53, [2012] 1 AC 776 and Stack v Dowden [2007] UKHL 17, [2007] 

2 AC 432 in text to n 87. 
5 See Graeme Fraser, ‘Cohabitation Law’ (Family Law Reform Now conference, London, 27 January 2023) 

<https://www.birmingham.ac.uk/research/law/family-law-reform-now/cohabitation-reform-in-england-and-wales> ac-

cessed 16 October 2023. 
6 Office for National Statistics, ‘Families and Households in the UK: 2021’ (Office for National Statistics, 9 March 2022) 

<https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/families/bulletins/fami-

liesandhouseholds/2021> accessed 2 September 2025. 
7 See for example Women and Equalities Committee, The Rights of Cohabiting Partners (second report) (2022–23, HC 

92); Office for National Statistics, ‘Families and Households in the UK: 2022’ (Office for National Statistics, 18 March 

2023) <https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/families/bulletins/fami-

liesandhouseholds/2022> accessed 1 September 2025. 
8 Anastasia de Waal, ‘Cohabitation’ (2008) 97 Studies: An Irish Quarterly Review 47, 47. 
9 Office for National Statistics, ‘Families and Households in the UK: 2022’ (n 7). 
10 See Law Commission, Intestacy and Family Provision Claims on Death (Law Com No 331, 2011) (‘Law Commission, 

Intestacy’). 
11 See Catherine Fairbairn, ‘“Common Law Marriage” and Cohabitation’ (Commons Library Research Briefing, 3 No-

vember 2022) 5. 
12 See for example Glen Bramley, Housing Supply Requirements across Great Britain for Low-Income Households and 
Homeless People: Research for Crisis and the National Housing Federation (Heriot-Watt University 2019); Samuel 

Watling and Anthony Breach, ‘The Housebuilding Crisis: The UK’s 4 Million Missing Homes’ (February 2023) 

<https://www.centreforcities.org/wp-content/uploads/2023/02/The-housebuilding-crisis-February-2023.pdf> accessed 1 

September 2025. 
13 See for example Daniel Harari and others, ‘Rising Cost of Living in the UK’ (Commons Library Research Briefing, 

11 July 2024) <https://researchbriefings.files.parliament.uk/documents/CBP-9428/CBP-9428.pdf> accessed 1 Septem-

ber 2025; Office for National Statistics, ‘Cost of Living Latest Insights’ (Office for National Statistics, 14 February 2024) 

<https://www.ons.gov.uk/economy/inflationandpriceindices/articles/costofliving/latestinsights> accessed 1 September 

2025. 
14 See Gillian Douglas, Julia Pearce and Hilary Woodward, ‘Cohabitants, Property and the Law: A Study of Injustice’ 

(2009) 72 MLR 24. 
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though this should not detract from the fact that there are already individuals affected by these 

differences. Over the past 20 years, there have been numerous calls for reforming the law in 

relation to the rights afforded to cohabitants upon both relationship breakdown and death.
15

 

Areas such as property law, tax law, contract law, and inheritance and intestacy law have been 

the subject of these debates. These calls have prompted the Law Commission and Parliament 

to consult on the potential scope and acceptance of reforming the law in this area. 

Following extensive consultation, the Law Commission has published two reports re-

lated to the rights of cohabitees. The first, published in 2007, focuses on the financial conse-

quences of relationship breakdown.
16

 The second, published in 2011, reviews intestacy and 

family provision claims.
17

 Both reports have been followed by Private Members’ Bills in both 

the House of Lords and House of Commons,
18

 though all of these have been unsuccessful. 

The House of Commons Women and Equalities Committee recently produced a report on 

the rights of cohabitees, which was published in 2022.
19

 The conclusions reached in these 

reports will be investigated further in Section II. Following the publication of the 2022 report, 

there has been continued widespread discontent with the current state of the law.
20

 This is not 

to say that discontent with the law in relation to cohabitation has only been voiced in recent 

years though. The issue of cohabitation rights has been at the forefront of family law debates 

for many years now.
21

 Although some defend the current law, many commentators are critical 

of how it fails to protect vulnerable parties adequately and has the potential to lead to unfair-

ness.
22

 

In October 2023, the Labour party announced at their Liverpool Party Conference 

that the Party had plans to introduce a form of common law marriage for cohabiting couples.
23

 

Emily Thornberry MP, placing particular emphasis on the hardships faced by women, de-

scribed the lack of general rights afforded to cohabitees as an ‘injustice’ that the party would 

seek to end.
24

 Former High Court judge, Sir Paul Coleridge, responded to the announcement. 

 
15 For recent examples, see UK Parliament, ‘Legal Rights for Cohabitees Who Separate’ (UK Parliament, 22 November 

2017) <https://edm.parliament.uk/early-day-motion/51050/legal-rights-for-cohabitees-who-separate> accessed 1 Septem-

ber 2025. See also ‘Cohabitation’ (Resolution) <https://resolution.org.uk/campaigning-for-change/cohabitation/> ac-

cessed 7 November 2023. 
16 Law Commission, Cohabitation: The Financial Consequences of Relationship Breakdown (Law Com No 307, 2007) 

(‘Law Commission, Cohabitation’). 
17 Law Commission, Intestacy (n 10). 
18 See for example Cohabitation HL Bill (2008–09); Cohabitation (No 2) HC Bill (2008–09); Inheritance (Cohabitants) 

HL Bill (2012–13); Cohabitation Rights HL Bill (2017–19); Cohabitation Rights HL Bill (2019–21). 
19 Women and Equalities Committee, The Rights of Cohabiting Partners (second report) (n 7). 
20 See for example the Family Law Reform Now 2023 Conference: ‘Cohabitation Reform in England and Wales’ (Uni-
versity of Birmingham) <https://www.birmingham.ac.uk/research/law/family-law-reform-now/cohabitation-reform-in-

england-and-wales> accessed 16 October 2023. 
21 See for example Anne Barlow and Grace James, ‘Regulating Marriage and Cohabitation in 21st Century Britain’ (2004) 

67 MLR 143; Gillian Douglas, Julia Pierce and Hilary Woodward, ‘A Failure of Trust: Resolving Property Disputes on 

Cohabitation Breakdown’ (2007) Cardiff Law School Research Papers No 1 <https://orca.car-

diff.ac.uk/id/eprint/5186/1/1.pdf> accessed 2 September 2025; David Hughes, Martin Davis and Louise Jacklin, ‘“Come 

Live with Me and Be My Love” – A Consideration of the 2007 Law Commission Proposals on Cohabitation Breakdown’ 

(2008) 3 Conveyancer and Property Lawyer 197; Douglas, Pearce and Woodward, ‘Cohabitants, Property and the Law’ 

(n 14); Martin Dixon, ‘To Sell or Not to Sell’ [2011] CLJ 579; Simon Duncan, Anne Barlow and Grace James, ‘Why 

Don’t They Marry? Commitment and Cohabitation in 21st Century Britain’ in David Charles Ford (ed), Fragmenting 
Family? (Chester Academic Press 2010). 
22 ibid. See also text to nn 41, 42, and text following n 116. 
23 Will Hazell, ‘Labour Plan for Cohabiting Laws Are Anti-Libertarian, Says Former High Court Judge’ The Telegraph 

(14 October 2023) <https://www.telegraph.co.uk/politics/2023/10/14/labour-plan-cohabiting-laws-anti-libertarian-

judge/> accessed 1 September 2025. 
24 ibid. 
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Speaking on behalf of the Marriage Foundation, he said that such a regime would cause legal 

‘chaos’ due to swathes of litigation being brought, be ‘incredibly anti-libertarian and state in-

terventionist’, and ‘undermine’ the institution of marriage.
25

 It is clear that cohabitation rights 

are still at the forefront of current debate and that the issue of the extent to which rights ought 

to be afforded to cohabitees is far from settled. 

 

A. SCOPE 

 

Throughout this article, ‘cohabitation’ will be taken to mean the act of living together 

as a couple in the same dwelling without legally formalising the relationship by way of marriage 

or civil partnership. The term ‘cohabitees’ refers to the respective members of the couple. 

Many definitions of cohabitation also include the fact that the relationship is one of a sexual 

nature;
26

 this is not a necessary criterion of cohabitation,
27

 though it may be the case that a 

cohabiting couple will also have (had) a sexual relationship. This focus on cohabiting couples 

is generally in line with the literature in this area. It also reflects how cohabitation is often 

defined according to the notion of coupledom in other areas of statute,
28

 case law,
29

 and statis-

tics.
30

 For example, both the Law Commission and the Women and Equalities Committee 

limit the scope of their reports to discussing cohabiting couples. This is often done by way of 

defining cohabitation by analogy with the institutionalised intimate relationships of marriage 

and civil partnership. The Law Commission ‘use[s] the term “cohabitant” to distinguish cou-

ples who live together in intimate relationships from relatives who share a home or other 

home sharers who live together for convenience but not as a couple’.
31

 Similarly, in 2022, the 

Women and Equalities Committee defined cohabitants as ‘people who live together as a cou-

ple or as partners in a romantic relationship’.
32

 

It is important to note the reasons why the Law Commission and, subsequently, the 

Women and Equalities Committee decided to limit their analysis in such a way. First, they 

found that a significant majority of the people they consulted supported such a definition 

because it was well established and workable. The concept of living as a couple in a joint 

household is clearly understandable in plain English, and the idea of a couple generally (alt-

hough not always) has connotations of commitment. The same cannot be said of other forms 

of cohabitation; siblings who share a flat, or friends who are housemates throughout their 

university studies, do not necessarily intend or expect legal consequences to flow from their 

cohabitation. Some will, but many will not. Secondly, while just over half of the respondents 

indicated their preference for some alternative, it was unclear what an alternative would look 

like. Therefore, on balance, the Commission took the view that the problems associated with 

defining cohabitation by analogy to the existing institutions of marriage and civil partnership 

were generally outweighed by the positives. For these reasons, this article will also limit its 

 
25 ibid. 
26 See for example ‘cohabitation’ (Oxford English Dictionary) <https://doi.org/10.1093/OED/7203031280> accessed 20 

January 2024; ‘cohabitation’ (Cambridge Dictionary) <https://dictionary.cambridge.org/dictionary/english/cohabitation> 

accessed 20 January 2024. 
27 See for example how ‘cohabitation’ is defined in Thomas v Thomas [1948] 2 KB 294 (DC) 297 (Goddard CJ). 
28 See for example Inheritance (Provision for Family and Dependants) Act 1975, s 1(1A). 
29 See for example Ghaidan v Godin-Mendoza [2004] UKHL 30, [2004] 1 AC 557. 
30 See for example Office for National Statistics, ‘Families and Households in the UK: 2021’ (n 6). 
31 Law Commission, Intestacy and Family Provision Claims on Death: Executive Summary (Law Com 331 (Summary), 

2011) para 29. See also Simone Wong, ‘Shared Commitment, Interdependency and Property Relations: A Socio-Legal 

Project for Cohabitation’ (2012) 24 Child and Family Law Quarterly 60. 
32 Women and Equalities Committee, The Rights of Cohabiting Partners (second report) (n 7) 5. 
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discussion to cohabiting couples, though it acknowledges that there are wider debates on the 

rights of other cohabiting groups.
33

 

 

B. THE PURPOSE OF FAMILY LAW 

 

It is also worth briefly summarising what viewpoint this article will take on the general 

purpose of family law. Acknowledging this from the outset is important because whatever 

stance is taken will necessarily shape the way in which the law is criticised and how reform is 

approached. 

Jonathan Herring argues that family law has four main aims: (i) to promote relation-

ships by socially and legally acknowledging certain kinds of approved relationships and not 

formalising others; (ii) to protect and prevent violence, structural inequality, and coercive con-

trol; (iii) to remedy disadvantages in relationships; and (iv) to ensure that assets are suitably 

distributed at the end of a relationship and that suitable arrangements are made for any child.
34

 

In relation to Herring’s first limb, the focus of family law has traditionally been on the institu-

tion of marriage and, more recently, on civil partnership. The law does also recognise rela-

tionships of cohabitation, albeit often in a negative sense: that cohabiting couples are not 

conveyed rights in relation to each other (thus deliberately privileging marriages and civil part-

nerships). As for the second limb, the law achieves this aim through domestic abuse law 

(which operates substantially similarly for all types of couples). However, it is the third and 

fourth limbs that family law currently struggles with in relation to cohabitees. 

The ‘common law marriage’ myth—as the Law Commission describes it—is the erro-

neous belief that ‘unmarried couples who are living together are, after a certain length of time, 

treated for all purposes by the law as if they were married’.
35

 Relying on this erroneous belief, 

as Section II will explore, can result in property disputes due to a lack of statutory remedies 

being available upon relationship breakdown; intestacy and family provision claims; and in-

heritance tax burdens on death. A government-funded ‘Living Together’ campaign was 

launched in the early 2000s with the twin aims of making ‘people aware of the legal vulnera-

bility of cohabitants as compared with their married counterparts and to give cohabitants prac-

tical advice and options to redress their legal position if they wish to do so’.
36

 In spite of this 

campaign, a 2019 study found that 47 per cent of people (including both married and unmar-

ried people) believe that unmarried couples who live together for some time ‘definitely do’ 

or ‘probably do’ have a common law marriage.
37

 The National Centre for Social Research, 

confirming these findings, notes that these statistics have remained consistent since around 

2005 and have led to a ‘significant portion’ of couples feeling as though they do not need to 

get married because they are already legally protected in case of relationship breakdown or 

 
33 See for example discussions of siblings having cohabitation rights: Francesca Gillett, ‘Civil Partnerships: “Why I Want 

One with My Sister”’ (BBC News, 3 October 2018) <https://www.bbc.co.uk/news/uk-45732851> accessed 1 September 

2025; Civil Partnership Act 2004 (Amendment) (Sibling Couples) HL Bill (2017–19); Simon Leach, ‘Should Siblings 

Living Together Be Legally Protected?’ (Family Law Group, 29 October 2018) <https://www.familylaw-

group.co.uk/news/should-siblings-living-together-be-legally-protected> accessed 1 September 2025. 
34 Jonathan Herring, ‘Making Family Law Less Sexy ... and More Careful’ in Robert Leckey (ed), After Legal Equality: 
Family, Sex, Kinship (Routledge 2014). 
35 Law Commission, Cohabitation: The Financial Consequences of Relationship Breakdown (Executive Summary) (Law 

Com No 307 (Summary), 31 July 2007) (‘Law Commission, Executive Summary (2007)’) para 1.3. 
36 Anne Barlow, Carole Burgoyne and Janet Smithson, The Living Together Campaign – An Investigation of Its Impact 
on Legally Aware Cohabitants (Ministry of Justice 2007) 11. 
37 John Curtice and others (eds), British Social Attitudes: The 36th Report (The National Centre for Social Research 

2019) 123. 
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bereavement.
38

 Those with religious affiliations and those without formal qualifications (un-

dergraduate degree level or higher) are more likely to believe in the myth.
39

 These findings 

are rather alarming, especially considering that ‘common law marriage’ was abolished in 

1753.
40

 A large proportion of the population—almost a majority—are misled as to the legal 

rights held by cohabitants. As Section II will outline, it is clear that the law does not treat 

cohabitees as if they were married for all purposes. In fact, the rules can differ quite signifi-

cantly and, where rights do exist, the system is often described as ‘inferior’ and ‘not fit for 

purpose’.
41

 This is often in the light of the lack of legal remedies available if the couple sepa-

rates or when one of the parties dies, which will be the primary focus of this article. 

This article will be premised on the fact that the function of family law in the context 

of couples is both to regulate relationships and to protect weaker parties against unfair out-

comes. To achieve this, the law must be clear, consistent, and strike a fair balance between 

the rights of both parties involved. In determining whether the current law achieves this and 

whether the potential routes to reform would be an improvement, we will explore how factors 

such as gender, race, and religion mean that certain groups are socially and systemically dis-

advantaged when it comes to the protections that the law affords them as cohabitants in com-

parison to the position that they would be in if they were married or civilly partnered. The 

prevailing argument that will be presented is that family law currently inadequately protects 

the interests of cohabitants, and this article will take a functionalist approach to examining 

potential reforms based on the principle that family law ought to reflect family life in practice. 

This may involve bringing the law in line with social beliefs, like the common law marriage 

myth, so that family law protects the function of familial relationships rather than their legal 

form. 

 

C. STRUCTURE 
 

The analysis in this article will take place in three sections. Section II compares the 

legal position of those in marriages and civil partnerships to those who cohabit regarding re-

lationship breakdown and death, before outlining the main reform proposals given by the 

Law Commission and the Women and Equalities Committee. This section adopts a doctrinal 

approach to demonstrate the differences between these groups as to their respective legal 

positions and the potential hardship that these differences create. Section III then seeks to 

establish whether these differences in their legal positions are justified, based on the normative 

belief that the law should reflect the reality of how couples live their lives due to the increased 

prevalence of cohabitation in recent years. This will be done by examining whether there are 

also substantial differences between these groups in practice, before concluding that the law 

ought to afford more protections to cohabiting partners. Section III considers routes to re-

forming the law, specifically comparing opt-in and opt-out approaches to cohabitation rights 

with the aim of ensuring that the law more closely aligns with social reality. While remaining 

conscious of potential objections to these approaches, we will draw on the implementation 

and success of reforms in foreign jurisdictions—notably, France, the Commonwealth, and 

 
38 See Fairbairn, ‘“Common Law Marriage” and Cohabitation’ (n 11) 7, fn 1. 

39 Anne Barlow, ‘The Common Law Marriage Myth Phenomenon’ (Family Law Reform Now Conference, London, 27 

January 2023) <https://www.birmingham.ac.uk/research/law/family-law-reform-now/cohabitation-reform-in-england-

and-wales> accessed 16 October 2023. 
40 See for example Janice Elliott Montague, ‘To Say “I Do” or Not... The Legal Implications of Life Style Choices’ (2011) 

16 Coventry Law Journal 42; Clandestine Marriages Act 1753. 
41 Monidipa Fouzder, ‘Kicking the Cohabit’ (3 February 2023) LS Gaz 7. 
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Scotland—to assess the viability of reform in the UK and the potential form that it could take. 

This section concludes that the best approach to strengthening the rights of cohabiting couples 

is to implement an opt-out system. 

 

II. THE LAW IN RELATION TO COHABITATION RIGHTS 

 

The law in relation to cohabitation has been described as ‘fragmented and inconsistent’,
42

 

‘confusing, complex, usually inferior, and hardly ever automatic’.
43

 Others have described the 

current system as ‘fair and workable’.
44

 As we will see, the law can be quite unclear and cohab-

itants have very few automatic rights, both upon relationship breakdown and death. The law 

is generally quite hesitant to intervene in relationships between cohabitees in the absence of 

express agreements. This can be sharply contrasted with how the law operates concerning 

spouses and civil partners. The law essentially favours formally recognised relationships over 

other relationships.
45

 It is wrong, however, to say that the law ignores cohabitants altogether.
46

 

Cohabitation rights can be found in a ‘patchwork of legal rules’ from various parts of property, 

contract, and trusts law.
47

 

This section will consider the relative legal positions of cohabitees, on the one hand, 

and married or civilly partnered couples, on the other. Although the law does not ignore 

cohabiting couples entirely, the legal rights that cohabitants have in relation to property, tax, 

inheritance and intestacy are often inferior to those offered to spouses and civil partners. 

Where rights do exist for cohabitants, their application is less clear and consistent. The pur-

pose of this section is to draw broad comparisons between legally recognised unions and co-

habitation in situations of relationship breakdown and death.
48

 It is worth briefly outlining the 

main positions and reform proposals in these areas. The different ways in which the law treats 

these groups has the potential to cause significant hardship on cohabitants, which would oth-

erwise have been avoided if the couple were married or civilly partnered.
49

 

 

A. A COMPARISON OF RIGHTS ARISING UPON RELATIONSHIP  

BREAKDOWN 

 

Upon separation, legally recognised couples can apply to terminate their union. For 

married couples, this is divorce; for civil partners, this is dissolution. Until this is completed 

and a final order is made, the law treats the couple as if they are in a legal relationship.
50

 Upon 

 
42 Barlow (n 39). 
43 Duncan, Barlow and James (n 21) 20. 
44 Ruth L Deech, ‘The Case Against Legal Recognition of Cohabitation’ (1980) 29 ICLQ 480, 497. 
45 See Sue Westwood, ‘“My Friends Are My Family”: An Argument about the Limitations of Contemporary Law’s 

Recognition of Relationships in Later Life’ (2013) 35 Journal of Social Welfare and Family Law 347. 
46 See Andy Hayward, ‘The Steinfeld Effect: Equal Civil Partnerships and the Construction of the Cohabitant’ (2019) 31 

Child and Family Law Quarterly 283. 
47 Law Commission, Cohabitation (n 16) 150. 
48 For a more intricate view of all of these rights and, by comparison, the rights of spouses and civil partners, see for 

example Law Commission, Cohabitation (n 16) pt 2; Law Commission, Intestacy (n 10) pt 8; Women and Equalities 

Committee, The Rights of Cohabiting Partners (second report) (n 7) 6; Fairbairn, ‘“Common Law Marriage” and Co-

habitation’ (n 11). 
49 However, it is worth noting that this section will not discuss areas where the law applies substantially the same regardless 

of legal status, such as the law on child maintenance and domestic abuse. 
50 See for example Divorce, Dissolution and Separation Act 2020; Matrimonial Causes Act 1973, s 1; Civil Partnership 

Act 2004, s 1. 
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divorce or dissolution, an application to the courts can be made for a financial order.
51

 The 

legislation provides for a comprehensive array of orders—from periodical and lump sum pay-

ments to property adjustment and housing orders—to address the issue of splitting finances 

between two new households. Courts can also distribute and determine the respective shares 

in real property owned by the couple. The legislation lists a broad range of statutory factors 

for the court to consider when making these discretionary orders.
52

 The overall requirement 

and main objective is for the court to achieve a fair outcome in dividing the finances.
53

 Fairness 

in this context is comprised of three elements: (i) the needs of the parties involved; (ii) com-

pensation for other (non-financial) contributions; and (iii) equal sharing between the parties.
54

 

Courts have ‘wide discretionary powers’ as to the remedies—if any—they award to achieve this 

aim.
55

 

By comparison, the relationship between those who cohabit but have not married or 

formed a civil partnership is not formally recognised in law. This means that there is no re-

quirement to go through a formal process upon relationship breakdown because there is no 

legal relationship to terminate. It also means that there are no special provisions in law for 

dealing with these relationships coming to an end. For some, this position is beneficial. There 

may be no legal commitment towards one another except towards living costs, bills, and rent. 

This may arise where friends or adult siblings share a flat, for example. The situation here is 

not much different from any other form of relationship, so the application of the general law 

may seem enough. For others, it may be to their detriment. There may be a significant degree 

of financial and emotional interdependence,
56

 as is more likely in couples. Trying to apply the 

general law in these circumstances is more difficult, for exactly the same reasons as it would 

be in the case of separating spouses or civil partners. This is perhaps why a significant propor-

tion of the debates on reforming cohabitation rights focuses on romantic and sexual couples 

since the idea of a cohabiting couple automatically encapsulates ideas of commitment that 

might not be demonstrated in other groups to the same degree or in the same way.
57

 

It is also important to note that marriages and civil partnerships that fall short of ful-

filling the required formalities are not legally recognised. These ‘non-qualifying ceremonies’, 

which usually arise in the context of religious marriages, do not fall within the remit of the 

Matrimonial Causes Act 1973 or the Civil Partnership Act 2004.
58

 This results in unfavourable 

and unsatisfactory outcomes because the couple are merely treated as cohabitees under the 

law. As a direct result, individuals may be socially and religiously understood to be married 

but have no legal rights in this regard. While Rajnaara Akhtar and Rebecca Probert found 

that most of the people they interviewed knew that their religious ceremony would not be 

legally binding, they commented on the varying levels of awareness across Muslim 

 
51 Matrimonial Causes Act 1973, pt II; Civil Partnership Act 2004, sch 5. 
52 See for example Matrimonial Causes Act 1973, s 25; Civil Partnership Act 2004, sch 5. 
53 White v White [2001] 1 AC 596 (HL). 
54 Miller v Miller [2006] UKHL 24, [2006] 2 AC 618. 
55 White (n 53) [2] (Lord Nicholls). 
56 See later discussion, text to n 193. 
57 See Gillian Douglas, Obligation and Commitment in Family Law (Hart Publishing 2018). See also Gillian Douglas 

and others, ‘Enduring Love? Attitudes to Family and Inheritance Law in England and Wales’ (2011) 38 Journal of Law 

and Society 245. 
58 See for example Hudson v Leigh [2009] EWHC 1306 (Fam), [2013] Fam 77; Akhter v Khan [2018] EWFC 54, [2019] 

2 WLR 771 (‘Akhter (FC)’); Akhter v Khan [2020] EWCA Civ 122, [2021] Fam 277 (‘Akhter (CA)’). 
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communities.
59

 In the absence of rights for cohabitees, the more vulnerable party in the rela-

tionship (usually a minority woman) is denied access to legal remedies
60

 upon relationship 

breakdown and their partner is (economically) enriched by the situation.
61

 

Cohabitees wishing to secure more rights may enter into a cohabitation contract. 

These agreements typically set out the arrangements for finances, property, and children dur-

ing the relationship and upon relationship breakdown or death.
62

 These agreements, there-

fore, may have the benefit of avoiding disputes and litigation by clearly defining the boundaries 

of the relationship and the property they share.
63

 Cohabitation contracts—as the name im-

plies—are a species of contract, and they must therefore meet the requirements of a valid 

contract. There is some uncertainty as to whether these agreements are legally enforceable, 

though it seems likely that the courts would uphold a fair and voluntary agreement made by 

deed with independent legal advice.
64

 For example, in Sutton v Mishcon de Reya, Hart J con-

firmed that a property contract between two people who had a sexual relationship and cohab-

ited could be valid, so long as the contract did not involve undue influence and the sexual 

relationship did not involve criminal acts.
65

 While the claimant was unsuccessful due to the 

nature of the sexual relationship (which included payment for sexual services, which is illegal), 

the case illustrates that the courts are now more willing to enforce more orthodox cohabitation 

agreements or at least to take them into account. The court’s current approach marks a drastic 

shift from earlier authorities, which did not uphold cohabitation contracts on the grounds that 

such agreements were incompatible with relationships of love and affection
66

 and were against 

public policy since they promoted sexual relationships outside of marriage.
67

 As Bridge LJ 

explains in Dyson Holdings Ltd v Fox, ‘there has been a complete revolution in society’s 

attitude to unmarried partnerships… Such unions are far commoner than they used to be. 

The social stigma that once attached to them has almost, if not entirely, disappeared’,
68

 thus 

justifying a change in approach. Despite this development, practitioners have voiced concerns 

about the uncertainty of whether terms will be upheld and enforced by the courts.
69

 

The contractual model here assumes two things. First, it assumes that the parties are 

rational actors. Oftentimes, people do not examine their relationships with the worst-case 

scenarios (relationship breakdown or death) in mind. Expecting individuals to be rational and 

unswayed by optimism bias is unrealistic for most.
70

 Individuals may naïvely presume that their 

partner will be fair if they break up, or that the law will somehow otherwise protect them 

 
59 Rajnaara Akhtar and Rebecca Probert, ‘Weddings Reform and Religious-Only Marriages’ (Family Law Reform Now 

Conference, London, 27 January 2023) <https://www.birmingham.ac.uk/research/law/family-law-reform-now/cohabita-

tion-reform-in-england-and-wales> accessed 16 October 2023. 
60 Though it should be noted that there may be other remedies available (for example, through the Sharia courts), these 

are not the focus of this article. 
61 See Tristan Cummings, ‘Gendered Dimensions and Missed Opportunities in Akhter v Khan (Attorney-General and 

Others Intervening)’ (2020) 32 Child and Family Law Quarterly 239. 
62 The Law Society, ‘Moving In Together: Getting a Cohabitation Agreement’ (The Law Society) <https://www.lawsoci-

ety.org.uk/public/for-public-visitors/common-legal-issues/moving-in-together-getting-a-cohabitation-agreement> ac-

cessed 7 November 2023. 
63 Yasmin Khan-Gunns, ‘One Size Does Not Fit All: Cohabitation Agreements’ (Today’s Family Lawyer, 19 July 2023) 

<https://todaysfamilylawyer.co.uk/one-size-does-not-fit-all-cohabitation-agreements/> accessed 7 January 2024. 
64 See The Law Society, ‘Cohabitation Agreements’ (The Law Society, 13 March 2019) <https://www.lawsoci-

ety.org.uk/topics/family-and-children/cohabitation-agreements> accessed 24 January 2024. 
65 Sutton v Mishcon de Reya [2003] EWHC 3166 (Ch), [2004] 1 FLR 837. 
66 Balfour v Balfour [1919] 2 KB 571 (CA); Horrocks v Forray [1976] 1 WLR 230 (CA). 
67 Fender v St John-Mildmay [1938] AC 1 (HL). 
68 Dyson Holdings Ltd v Fox [1976] QB 503 (CA) 512 (Bridge LJ). See also Deech (n 44). 
69 See for example Khan-Gunns (n 63); Law Commission, Cohabitation (n 16). 
70 See Women and Equalities Committee, The Rights of Cohabiting Partners (second report) (n 7). 
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(through a misplaced belief in the common law marriage myth
71

) if they are not. Alternatively, 

one party may not agree to the contract at all, just as they may refuse to marry or form a civil 

partnership. Secondly, it assumes that the parties have enough legal knowledge to draft a le-

gally binding document, or the financial means to hire a solicitor to do it for them. With the 

cost of creating such an agreement estimated to be between £300 and £4000,
72

 hiring a solicitor 

may not be an option for some. Socio-economically disadvantaged groups are impacted most 

here because they are less likely to have such surplus means or to have sufficient education 

to do it themselves.
73

 Research also shows that those in worse economic positions have lower 

chances of marrying,
74

 meaning that they are less likely to secure rights through institutional 

means too. 

Those in marriages and civil partnerships can also contract in a similar manner. While 

nuptial agreements have traditionally been ruled unenforceable and against public policy,
75

 

this stance has shifted in recent years. Courts now often give way to and enforce pre-nuptial 

and post-nuptial agreements.
76

 Since the landmark UK Supreme Court decision in 

Radmacher v Granatino,
77

 courts should give effect to a nuptial agreement that was freely en-

tered into by each party, where each party fully appreciated the implications of the agreement 

and unless it would be unfair to hold the parties to their agreement in the prevailing circum-

stances. A recent case following Radmacher has held that fairness does not necessarily require 

the court to depart substantially from the terms of the agreement.
78

 The courts have even gone 

as far as to say that it would not be proper to hold agreements to the Radmacher standard 

where the pre-nuptial agreement was signed in a country where their use was commonplace, 

simply drafted, and signed without legal advice, provided that the parties had a ‘full apprecia-

tion’ of the implications.
79

 In other cases, courts have declined to declare nuptial agreements 

to be invalid on the basis that intervention should be kept to the ‘minimum amount required 

to keep a spouse free from destitution’, which is a fairly low threshold.
80

 These developments 

 
71 See discussion of common law marriage myth, text to n 35. 
72 The Law Society, ‘Moving In Together’ (n 62). 
73 See for example Ireland Bellsmith and others, ‘Poverty and Access to Justice: Review of the Literature’ (International 

Centre for Criminal Law Reform 2022) 10 <https://icclr.org/wp-content/uploads/2022/02/Access-to-Justice-and-Pov-

erty_ICCLR_RR-2022-2_Bellsmith-Goertzen-Neilsen-Stinson.pdf> accessed 1 September 2025; Chloe Mills, ‘Imple-

menting the Socio-economic Duty: A Review of Evidence on Socio-economic Disadvantage and Inequalities of 

Outcome’ (GSR Report No 68/2021, 13 October 2021) <https://www.gov.wales/sites/default/files/statistics-and-re-

search/2021-11/review-of-evidence-on-socio-economic-disadvantage-and-inequalities-of-outcome-revised.pdf> accessed 

2 September 2025; Paul Bolton and Joe Lewis, ‘Equality of Access and Outcomes in Higher Education in England’ 

(Commons Library Research Briefing, 25 July 2024) <https://researchbriefings.files.parliament.uk/documents/CBP-

9195/CBP-9195.pdf> accessed 1 September 2025. 
74 See for example Pamela J Smock, Wendy D Manning and Meredith Porter, ‘“Everything’s There Except Money”: 

How Money Shapes Decisions to Marry Among Cohabitors’ (2005) 67 Journal of Marriage and Family 680; Joanna 

Miles, Pascoe Pleasence and Nigel J Balmer, ‘The Experience of Relationship Breakdown and Civil Law Problems by 

People in Different Forms of Relationship’ (2009) 21 Child and Family Law Quarterly 47, 58. 
75 Catherine Fairbairn, ‘Pre-nuptial Agreements’ (Commons Library Research Briefing, 16 October 2023) 4 <https://re-

searchbriefings.files.parliament.uk/documents/SN03752/SN03752.pdf> accessed 2 September 2025. See for example 
F v F (Ancillary Relief: Substantial Assets) [1995] 2 FLR 45 (F). 
76 See for example Radmacher v Granatino [2010] UKSC 42, [2011] 1 AC 534; MacLeod v MacLeod [2008] UKPC 64, 

[2010] 1 AC 298. 
77 Radmacher (n 76). 
78 Backstrom v Wennberg [2023] EWFC 79. 
79 See for example Versteegh v Versteegh [2018] EWCA Civ 1050, [2019] Fam 518; Z v Z (No 2) (Financial Remedy: 
Marriage Contract) [2011] EWHC 2878 (Fam), [2012] 1 FLR 1100; WW v HW [2015] EWHC 1844 (Fam), [2016] 2 

FLR 299. 
80 WW (n 79) [52] (Nicholas Cusworth QC), citing Mostyn J in Kremen v Agrest [2012] EWHC 45 (Fam), [2012] 2 

FLR 414 [72]. 
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still follow the Supreme Court precedent, but perhaps mark a loosening of the concept of 

fairness as understood by the court in Radmacher. 
The case law makes clear that married and civilly partnered couples cannot com-

pletely exclude the jurisdiction of the courts by way of private consensual agreements.
81

 In 

cases involving obvious injustice, the courts retain their jurisdiction to intervene. In a case 

where a pre-marital agreement was overridden because one party was in significant debt while 

the other had a fortune of over £6 million, the High Court gave further advice on whether or 

not it would be fair to hold the parties to the agreement under Radmacher.82

 Much will depend 

on the facts, which means that practitioners cannot draft nuptial agreements that they are 

completely certain will be upheld in court.
83

 What this demonstrates is that the courts are 

hesitant to give up their inherent jurisdiction to review nuptial agreements that are deemed to 

be unfair or unjust. For married and civilly partnered couples, appealing to the court for fi-

nancial remedies always remains an option despite any agreements that have been signed, 

even if the court’s role is to evaluate the validity of the agreement. This is an additional pro-

tection afforded to those in marriages and civil partnerships. 

The courts have no statutory power to override the strict legal ownership of property 

for cohabitees in the way that they can for marriages and civil partnerships. This is not to say 

that all hope is lost. Instead, courts have increasingly used trusts law, beneficial interests, and 

estoppel to achieve the same aim. Such is an attempt to remedy injustice, but it is not without 

its problems. If the couple purchased the property together, they are likely to be express co-

owners.
84

 If there is a dispute over the beneficial entitlement, the courts may determine the 

respective shares of each party by inference or imputation,
85

 if this has not already been done 

explicitly (for example, in a cohabitation contract or other agreement). There is a general 

presumption in express co-ownership cases that each co-owner will be beneficially entitled to 

an equal share of the property’s value.
86

 This can be rebutted by a common intention that the 

beneficial shares would not be divided equally, but, as Baroness Hale has expressed, this 

would be ‘very unusual’.
87

 As these rules apply by default for any case of express co-ownership, 

regardless of legal status, we will move on to sole titleholder cases, which are more complex. 

In sole titleholder cases, only one party is named on the title deeds. This may occur 

if a partner moves into a property already owned by the other. The position here is different 

again. Since the other person is not on the title deeds, they will not be a legal joint tenant or 

be able to claim an entitlement under an express trust of land, unless the owner decides to 

put them on the deeds. This puts the non-owner in a much weaker position than their express 

counterpart
88

 and makes their claims more complex. The modern way to approach these sole 

titleholder cases is through the common intention constructive trust.
89

 To be successful, there 

must be (i) a common intention to share the property between the claimant and the title-

holder, and (ii) reliance upon this common intention by the claimant to their detriment.
90

 

Since there is no presumption that a cohabitant is entitled to a property right or a financial 

 
81 See Hyman v Hyman [1929] AC 601 (HL). 
82 See Luckwell v Limata [2014] EWHC 502 (Fam), [2014] 2 FLR 168 [129]–[132] (Holman J). 
83 Law Commission, Matrimonial Property, Needs and Agreements: The Future of Financial Orders on Divorce and 
Dissolution (Executive Summary) (Law Com No 343, February 2014) para 1.27. 
84 Subject to the Law of Property Act 1925, s 53(1). 
85 Jones (n 4); Oxley v Hiscock [2004] EWCA Civ 546, [2005] Fam 211 [69] (Chadwick LJ). 
86 Stack (n 4). 
87 ibid [69] (Baroness Hale). 
88 See Dixon, ‘To Sell or Not to Sell’ (n 21). 
89 Jones (n 4); Stack (n 4). 
90 See for example Lloyd’s Bank v Rosset [1991] 1 AC 107 (HL); Gissing v Gissing [1971] AC 886 (HL). 
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remedy by virtue of their cohabitation alone,
91

 detrimental reliance here must be from either 

evidence of an express common intention to share (in a cohabitation agreement, for example) 

or direct (financial) contributions.
92

 

Establishing this can be especially difficult in cases where the titleholder acquired the 

property prior to the cohabitation, since it is unlikely that the claimant will meet the detri-

mental reliance threshold. This requirement also means that those who provide in non-finan-

cial ways, such as by paying other bills or providing childcare, are not recognised in the same 

way as those who pay towards the purchase price or mortgage. Judges have expressed their 

discontent with the current state of the law in this respect, suggesting in obiter dicta that ben-

eficial entitlements can be established based on the entire course of conduct between the 

parties (not merely on financial contributions).
93

 Academics have also been critical of the fact 

that it is women who are typically impacted by this the most because they are more likely to 

reduce or give up paid work to undertake childcare and are more likely to be unable to make 

the necessary financial contributions.
94

 Despite this additional hurdle, the court may find that 

the claimant has a beneficial interest in the property.
95

 If successful, the court will quantify 

their share and holistically award what it ‘considers fair having regard to the whole course of 

dealing between them in relation to the property’.
96

 

Another avenue that is potentially open to cohabitees is proprietary estoppel, which 

is a mode of acquiring rights in land informally. There are three elements to these claims: (i) 

an implied or express promise or assurance; (ii) reliance; and (iii) detriment.
97

 Sometimes it is 

also said that unconscionability is required
98

 or that this is the general principle motivating the 

law in proprietary estoppel cases.
99

 As an equitable remedy, claimants are also required to 

come to the court with ‘clean hands’.
100

 If a proprietary estoppel claim is successfully argued, 

the court will ‘satisfy the equity’ by doing whatever is necessary to remove the unconsciona-

bility.
101

 Remedies are discretionary but could include a one-off payment, or a personal or 

proprietary right in the property. Thus, while the threshold to claim is relatively high, estoppel 

provides cohabitants with another means of establishing a claim against a sole titleholding 

partner. 

We can see, therefore, that there are two forms of asymmetry in these property dis-

pute cases. First, an asymmetry between cases where the parties are married or civilly part-

nered, on the one hand, and where they are not, on the other. Secondly, an asymmetry 

between cases of express joint ownership and acquisition of a single title. The former 
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asymmetry is systemic, the latter circumstantial. The systemic asymmetry is a direct result of 

the different legal positions of cohabitees, on the one hand, and those in a legal union, on the 

other; the circumstantial asymmetry is caused by the individual positions of those in the rela-

tionship, particularly in relation to property owned before the relationship began and the types 

of detriment suffered by those who have no legal interest in said property. This makes the law 

in this area fairly complex and difficult to understand for the layperson. The important point 

is that courts are much more restricted as to the redistribution of property between cohabitees 

than they are in marriage and civil partnership cases, especially in sole titleholder cases. 

 

B. A COMPARISON OF RIGHTS ARISING UPON DEATH 

 

If the deceased died without a will, the surviving spouse or civil partner ranks very 

highly in the intestacy hierarchy.
102

 If they have no children (or grandchildren or great-grand-

children), they will inherit the entirety of the deceased’s estate. If the couple have children (or 

grandchildren or great-grandchildren), they will inherit the first £322,000 of the estate plus 

half of the rest.
103

 They will also inherit the personal belongings of the deceased. This puts 

surviving spouses and civil partners in a particularly strong position in the unfortunate event 

that their partner dies intestate. By comparison, surviving cohabitants have no automatic rights 

under the current intestacy rules, regardless of how long they cohabited or if they have chil-

dren. In fact, cohabitees are not mentioned at all in the intestacy rules despite strong public 

support for them being recognised.
104

 Instead, surviving cohabitants will have to go to court to 

make a family provision claim, which is an extra hurdle to overcome if their partner dies 

intestate.
105

 Recent estimates predict that only about 44 per cent of UK adults have a will,
106

 

resulting in generally quite heavy reliance on intestacy rules.
107

 Considering that those who are 

unmarried are even less likely to make a will than those who are,
108

 the absence of intestacy 

provisions potentially plays an even bigger role in cohabitation cases. 

Upon death, a surviving partner may not automatically inherit from their partner in a 

will. There is no requirement for a spouse or civil partner to leave something to their partner 

upon death, putting them in the same position as cohabitees. Testamentary freedom is a 

longstanding principle of English law and something that the Government does not want to 

abandon.
109

 Surviving partners who do not believe that they have been left adequate provision 

in their partner’s will can make a claim against the estate under the Inheritance (Provision for 

Family and Dependants) Act 1975. Under these ‘family provision’ claims, a surviving spouse 

or civil partner can seek whatever financial provision would be reasonable for them to receive, 
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whether or not the provision is for their maintenance. A cohabitant can only seek reasonable 

provision for their maintenance. 

For a cohabitee to be successful, they must have lived (i) in the same household as 

the deceased for two years before their death, and (ii) as if they were a married couple or civil 

partners.
110

 There is public support for reducing this required timeframe.
111

 Alternatively, they 

may claim that provision should be made because they were being maintained, either partly 

or wholly, by the deceased immediately before their death.
112

 This places a higher evidential 

burden on cohabiting couples and requires them to evidence their relationship. Supplying 

such evidence can be especially difficult during times of grief. Successful claims depend on 

commitment and financial interdependence and are likely to yield outcomes similar to what 

would have been ordered if they were a surviving spouse,
113

 though there are doubts over this.
114

 

Whether or not an award is made could have massive implications. For example, a successful 

claim may grant the surviving partner a lifetime right to occupy the deceased’s property. This 

could be the difference between continuing to enjoy a relatively similar quality of life in mate-

rial terms and having to seek employment or other accommodation. For those who are elderly 

or have limited formal work experience, the latter may not be an option. 

Marriages and civil partnerships have certain tax benefits too. For example, surviving 

spouses and civil partners can inherit the entirety of their partner’s estate free from inheritance 

tax (‘IHT’) under current rules. So long as the entire estate is left to the surviving partner, the 

inheritance will be tax-free.
115

 Surviving spouses and civil partners may also transfer any unused 

proportion of their nil-rate band if they are eligible, meaning that the estates of widowed indi-

viduals or surviving civil partners can benefit from higher tax-free allowances when they them-

selves pass away.
116

 The rules become more complex if the estate is divided between family 

members, but what is worth emphasising is how different the position is for cohabitees. Co-

habitees are not eligible for the IHT Spouse Exemption whatsoever. The proportion of 

deaths resulting in IHT charges is very small (3.7 per cent in 2020–21),
117

 meaning that those 

cohabitants who are impacted are likely a wealthy minority. However, the difference that be-

ing exempt from inheritance tax makes could be the difference between continuing to live in 

the same house and having to sell it to pay the tax bill. The spousal exemption is currently the 

largest exemption to the inheritance tax regime; in the 2019–20 tax year, it was taken ad-

vantage of by 36 per cent of estates above the nil-rate band, but was worth around 71 per cent 

of the total value of reliefs and exemptions.
118
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C. REFORM PROPOSALS 

 

In 2007, the Law Commission produced a report on cohabitation and the financial 

consequences of relationship breakdown.
119

 The report, commissioned by the Labour Gov-

ernment, presented several proposals for cohabitation law reform. While it did not believe 

that cohabitants should have the same rights and remedies as spouses and civil partners, it did 

recognise that the law’s current position is inadequate and unsatisfactory. The report found 

that a substantial public majority were in favour of reforming financial remedies for cohabi-

tating couples, although some argued that improving public information would enable indi-

viduals to make informed choices as to whether to seek legal protection.
120

 The Commission 

explained, however, that evidence suggests that increasing public awareness of the law—while 

essential in its own right—is not a sufficient mode of protecting cohabitants and of dispelling 

the common law marriage myth.
121

 To give adequate protections, the law would have to go 

further. The Commission’s main proposal is that of an ‘opt-out’ scheme for cohabitants who 

either have children together or have cohabited for a minimum specified number of years 

(although the report does not explicitly recommend a suitable timescale, it suggests a mini-

mum of two to five years).
122

 In addition to these eligibility requirements, qualifying contribu-

tions would have to be made to give rise to certain enduring consequences following 

separation.
123

 Following this, courts could make a discretionary award.
124

 

The Law Commission’s proposals do not aim to change the discretionary nature of 

the court’s awards or to impose an equal sharing principle; they merely suggest the introduc-

tion of awards for ‘qualifying cohabitants’ who make ‘qualifying contributions’.
125

 The Com-

mission defines these broadly to include economic hardships and retained benefits, such as 

caring responsibilities, financial and non-financial activities that enhance the value of capital 

assets, unpaid work and domestic contributions, professional training, and giving up secure 

accommodation to commence cohabitation.
126

 This would enable a broader class of cohabit-

ants—particularly women—who either have a child with the titleholder or have lived in the 

property for a specified number of years to obtain financial relief in the event of separation, 

thus reducing the evidentiary burden on the claimant and broadening the scope of possible 

contributions that the law takes into account. Such change would bring the law closer in line 

with the regime that applies to married and civilly partnered couples without necessarily put-

ting them on an equal footing. 

There has been considerable support for ‘opt-in’ schemes, usually premised on ideas 

of autonomy, privacy, and the flexibility to determine the terms of the relationship.
127

 It is 

worth noting, however, that the Law Commission explicitly rejects an ‘opt-in’ scheme. Instead, 

the proposed ‘opt-out’ scheme is designed to provide protections for all cohabiting couples 

by default while allowing them to opt out, thus simultaneously preserving choice. The Com-

mission does not address what requirements would be necessary to opt out. For example, it 
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is unlikely that one party could unilaterally opt out of such a regime as this would undermine 

the other party’s autonomy to choose to preserve the default position. 

Later in 2011, the Law Commission considered how the law on intestacy and family 

provision claims upon death ought to be reformed.
128

 While the principal recommendations 

relate to spousal entitlement under the current intestacy rules, part 8 of the report focused on 

the rights of cohabitants. The Commission found the law to be outdated and confusing in 

parts, placing unnecessary obstacles in the way of making valid claims against a deceased per-

son’s estate. Particular attention was drawn to the fact that, despite strong public support for 

the principle of testamentary freedom, two-thirds of adults in the UK do not have a will.
129

 Out 

of the third that do, some are likely to be invalid or may not completely cover the entirety of 

the person’s estate. Cohabitants are even less likely to have a will, with less than 17 per cent 

having one.
130

 This causes heavy reliance on the intestacy rules and ‘family provision’ claims. 

The Commission proposed that a ‘qualifying cohabitant’ should be able to share in a partner’s 

estate without going to court. This would effectively give them the same entitlements upon 

death as if they were spouses or civil partners. The public consultation showed support for a 

scheme whereby cohabitants would qualify if (i) the couple lived together at the time of death 

as if they were married, (ii) the deceased was not otherwise married or civilly partnered, and 

(iii) relevant duration requirements were met. 

More recently, in 2022, the House of Commons Women and Equalities Committee 

also produced a report on the rights of cohabiting partners.
131

 They too argued that the ‘law 

should fully recognise the social reality of modern families and protect people regardless of 

whether they are married, in a civil partnership, or in long-term cohabiting relationships’ and 

that reform of this area is necessary.
132

 The report’s main proposals were (i) the implementa-

tion of the Law Commission’s 2007 and 2011 proposals, (ii) a review of the current inher-

itance tax and survivors’ pension regime, and (iii) a public awareness campaign aimed at 

dispelling the common law marriage myth.
133

 Responding to this, the short-lived Truss Gov-

ernment rejected most of the recommendations, only partially accepting the need for greater 

public awareness and guidance.
134

 The literature has noted that previous attempts to dispel the 

myth have been of limited success;
135

 it is unclear how any new campaign will be any more 

successful. 

 

III. MARRIAGE, CIVIL PARTNERSHIPS, AND COHABITEES:  

SUBSTANTIALLY DIFFERENT IN PRACTICE? 

 

We have seen substantial legal differences between marriages and civil partnerships, on the 

one hand, and cohabitation, on the other. This section investigates whether there are also 

substantial differences between these groups in practice. If cohabiting couples live their lives 

in a substantially different way to couples in a legal union, having separate legal regimes seems 

reasonable. If there is no distinction, or the distinction is merely one of legal status, treating 
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these groups differently seems unjustified. Keeping this in mind, the discussion will now turn 

to whether there is a practical difference between those in a cohabiting relationship and those 

in a marriage or civil partnership. This section will explore notions of marriage and civil part-

nership being a choice, cohabitation as a precursor to marriage and a test, and the emerging 

belief that cohabitation is a distinct lifestyle choice. 

 

A. MARRIAGE AS A CHOICE 

 

One main opposition raised in the Law Commission’s intestacy reform consultation 

was the notion that cohabiting couples have chosen not to enter into a legal union or to be 

subject to the legal consequences that flow from them.
136

 The literature, even among authors 

supporting cohabitation rights, also conceives of individuals as free to enter and leave mar-

riages.
137

 This may indeed be true for a large number of couples. There are a broad range of 

possible cohabiting relationships and these can entail different degrees of commitment and 

interdependence.
138

 Some will freely choose marriage, while others will not; both groups may 

be fully informed of the implications of their respective decisions. In these types of cases, it 

seems quite justified to have a different legal regime for couples who have sought legal recog-

nition from those who have not. In fact, imposing cohabitation rights in these cases would go 

against their autonomous choice and seems unduly interventionalist. It has been argued that 

legislative non-intervention in the field of cohabitation respects the basic ideas of individual-

ism: dignity, autonomy, privacy, and self-development.
139

 It is imperative that any changes to 

the current regime are sensitive to this. 

It is, however, naïve and inconceivable to believe that this is the case for all couples. 

Some may simply be unaware of the fact that marriage is a valid choice for their relationship 

or that they ought properly to consider it. To try to combat this lack of awareness, the Law 

Commission recommended improving public information so that individuals can make in-

formed choices.
140

 They accept that this is not sufficient on its own, but consider it to be es-

sential in its own right. The Women and Equalities Committee went one step further by 

advocating for a public awareness campaign particularly targeted towards women and ethnic 

minorities.
141

 

In practice, though, few couples decide positively not to get married because of legal 

differences, and few couples marry because of the legal benefits.
142

 This article has already 

highlighted the prevalence of the common law marriage myth,
143

 signifying the scale at which 

the general public is ignorant to the legal differences. For those blissfully unaware, it is not the 

case that they are exercising their autonomy by making an informed choice. Richer concep-

tions of autonomy require more than mere choice; autonomous individuals are those who act 

intentionally, with understanding, and without controlling influences determining their 
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actions.
144

 Choosing not to marry on the belief that they are otherwise protected under law is 

not a rational choice because it is ill-informed.
145

 The current idealisation of autonomy, ration-

ality, and liberty—essentially the choice to marry or otherwise to contract for cohabitation 

rights—masks the fact that marriage or civil partnership might not be a choice. The case for 

state intervention in the form of cohabitation rights thus becomes stronger here due to the 

potential for vulnerability. 

Martha Albertson Fineman’s vulnerability thesis is particularly illuminating here.
146

 

Fineman challenges the dominant social metaphors of liberty, autonomy, contract, and con-

sent, while highlighting that focusing on the liberal legal subject obscures human dependency 

and vulnerability. She argues that ‘vulnerability is—and should be understood to be—universal 

and constant, inherent in the human condition’.
147

 This vulnerability is ‘[u]ndeniably universal’ 

but ‘experienced uniquely by each of us’.
148

 Fineman uses this to argue for a more responsive 

state that recognises and mitigates vulnerability. However, current cohabitation law ‘presumes 

and demands of us that we are rational, economically self-sufficient, essentially invulnerable’.
149

 

Applying Fineman’s thesis to the issue of cohabitation rights, we could argue that family law’s 

focus should be on the inherently vulnerable position that cohabitees are in by virtue of not 

being legally recognised. This vulnerability is always present, but it is only at relationship 

breakdown or death that it becomes visible.
150

 This moves us away from notions that individ-

uals are autonomous, independent subjects, who are able to secure rights in favour of some-

thing that more accurately represents lived experience.
151

 This line of argument would suggest 

that the state should recognise that couples may not be exercising rational choice by not mar-

rying and should instead seek to protect this group in other ways. 

Furthermore, entering into a marriage or civil partnership may not be possible for a 

number of reasons.  For some, financial considerations, administrative barriers, or simply ‘life 

getting in the way’ may either delay or prevent a legal wedding or civil partnership from hap-

pening.
152

 The couple may also have individual reasons for not getting married, such as an 

ideological opposition to what marriage itself represents.
153

 As a regime that is ‘marriage in all 

but name’,
154

 which ‘mirrors as fully as possible the rights and responsibilities enjoyed by those 

who can marry’,
155

 civil partnerships suffer from this ideological opposition too.
156

 Thus, cou-

ples opposed to the very institutions of marriage and civil partnership are left unprotected. 
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It is also foreseeable that this opposition may not be shared by both members of the 

couple. One may have strong wishes to get married, the other vehemently opposing it. For 

example, it is plausible that male partners—who are often the least dependent, at least in fi-

nancial terms—may ‘act in a rationally selfish way to gain all the benefits of a relationship with 

a female partner without the legal disadvantages if things went wrong’.
157

 We are social crea-

tures, and stories or personal experiences of unhappy marriages and fraught divorces might 

put some off getting married. Five per cent of responses to a YouGov poll of those who do 

not believe that they will get married in the future stated that they believe this because their 

partner does not want to get married.
158

 In such a case, the party opposing the marriage has 

the power: they can unilaterally prevent the union from being legally recognised, potentially 

to the other’s detriment. The party wishing to get married either has to accept the other’s 

refusal or leave the relationship. These individuals are not making an autonomous choice 

because they are limited by the will of another. As Jens M Scherpe identifies, ‘the simplistic 

argument that it is “these people’s own fault if they do not marry” does not hold true in all 

cases’.
159

 Reforming the law in this area would not undermine choice because—in the words of 

Sharon Thompson—‘in many cases such choices were not made in the first place’.
160

 

The case of Akhter v Khan provides a useful illustration.
161

 The couple concerned 

were married under an Islamic ceremony, with the intention of completing a civil marriage in 

the near future. However, the promise of civil marriage never materialised throughout the 18 

years that their relationship lasted. When the wife petitioned for divorce, the husband argued 

that they had not entered into a valid marriage. The Court of Appeal held that the couple had 

a ‘non-qualifying ceremony’.
162

 This denied the wife financial remedies. It can hardly be said 

that it was her fault for not marrying, especially considering the (cultural and religious) conse-

quences of leaving the relationship. The argument in favour of reform is especially strong in 

cases of non-legally binding marriages,
163

 such as Akhter, given that these couples have in fact 

had a (religious-only) marriage and are perceived as being married couples in their commu-

nities. 

Finally, even if the prevalence of such uneven couples is low, this fact alone does not 

necessarily justify denying legal rights and protections. This is not the approach that can be 

found in other areas of family law. The law does not deny protections to male victims of 

domestic abuse because the majority of victims are female (73.5 per cent of all recorded do-

mestic abuse-related crimes; 93 per cent of recorded domestic abuse-related sexual of-

fences
164

), nor does the law now prevent same-sex couples from getting married despite a vast 

majority of the population being heterosexual (89.4 per cent
165

). Any potential argument 

against protecting the more vulnerable party in uneven couples based on their low 
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prevalence—if this is even true—fundamentally misses this. Such an argument also glosses over 

inherent power imbalances in decisions of whether to get married or civilly partnered. The 

law should try to mediate this. 

 

B. COHABITATION AS A PRECURSOR TO MARRIAGE: A TEST OF 

COMMITMENT 

 

It may be argued that cohabitation is merely a precursor to marriage or civil partner-

ship. If this is the case, it could be said that the period of cohabitation prior to entering the 

union is essentially a test of compatibility and commitment that is intended to be a stepping-

stone to marriage or civil partnership. Thus, bolstering the rights of cohabiting couples would 

be unnecessary as couples can and will obtain rights once they are eventually married or civilly 

partnered. Ruth L Deech argues that, if cohabitation is a test that leads to marriage, there is 

no concern as to cohabitation rights; the group that later marries will gain their status while 

those who do not will suffer no consequences for trying.
166

 This line of thinking presupposes 

that those who are suitably compatible and committed will go on to marry, while those who 

are not suitable will not seek to gain the benefits of a marriage or civil partnership. Research 

has found that around 75 per cent of those who cohabited planned to, or probably would, 

marry.
167

 While the population of those cohabiting has been rising, progressively fewer couples 

ultimately end up marrying and a larger proportion separate.
168

 In the period of 1980–84, one 

in six cohabiting couples separated within five years; by 2000–04, this figure had doubled to 

one in three.
169

 Relatively few cohabiting couples are still living together unmarried after 10 

years (around 10–12 per cent).
170

 It appears only to be in a rare subset of cases where partners 

have a mutual commitment to their relationship but do not want to marry.
171

 This suggests that 

the argument that cohabitation is a stepping-stone to marriage or civil partnership and a test 

of commitment rings true for the majority of cohabiting couples. 

This line of argument ignores several important factors though. First, the fact that 

couples may marry in the future does not change the fact that they lack cohabitation rights 

now. They may both initially intend to marry, but time may pass and this may never actually 

occur. Intentions and circumstances can change. Combined with the existence of uneven cou-

ples, there may never actually be a point where the rights and benefits associated with legally 

recognised unions can be realised. 

Secondly, there is no set period for which this ‘test’ will endure. Some couples may 

cohabit for a short period of time while others may spend many years together before deciding 

to formalise their union. There is a broad spectrum of cohabiting relationships, and some 

authors have tried to categorise different ‘types’ of cohabitation. For Anne Barlow and Janet 

Smithson, four groups emerge: ‘ideologues’, who are in a long-term relationship but one or 

both do not believe in or reject marriage; ‘romantics’, who see cohabitation as a stepping-

stone to marriage; ‘pragmatists’, who decide based on legal and financial aspects; and ‘uneven 
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couples’, which are made up of one who wishes to get married and the other who does not.
172

 

Similarly, for Anastasia de Waal, cohabitees fall into four groups: ‘mutual commitment’, ‘sus-

pended commitment’, ‘non-committal’, and ‘unilateral’.
173

 These groupings are useful because 

they highlight different preconceptions about why couples cohabit. Attempting to group co-

habitants is not without issue though. For example, such groupings make the different ‘types’ 

of cohabitation appear mutually exclusive. In reality, there may be some overlap between 

groups or an asymmetry between the parties involved. Simply lumping all cohabitants who 

wish to test their relationship first into one category is not really feasible. The simple fact that 

over 10 per cent of cohabiting couples are still together after 10 years
174

 is significant in its own 

right. As Scherpe states, ‘the fact that cohabitation does exist, and that many people cohabit 

for long periods of their life, cannot be ignored’.
175

 

Thirdly, it is arguable that viewing cohabitation as a ‘test’ may ultimately jeopardise 

the relationship. An empirical US study found that, despite a majority of those surveyed be-

lieving that cohabiting before marriage will improve their odds of relationship success, couples 

who reported that their top reason for moving in together was either to test the relationship 

or because it made sense financially were more likely to see their marriages end than those 

who did so because they wanted to spend more time with their partner.
176

 This is colloquially 

known as the ‘Cohabitation Effect’. Couples with clear intentions to marry and those who 

delay living together until after marriage also had a lower risk of divorce.
177

 While these find-

ings may be influenced by religious and cultural perceptions of marriage and the social per-

missibility of divorce, they demonstrate that the parties’ intentions are extremely important. 

By framing cohabitation as a precursory ‘test’, the relationship is already potentially more 

likely to result in breakdown than if cohabitation occurs for other reasons. The view that 

cohabitation is a stepping-stone to marriage is therefore clearly not true in some cases. 

Finally, Simon Duncan, Anne Barlow, and Grace James argue that one cannot simply 

compare marriage and cohabitation like for like.
178

 They cite several factors, including the 

married population being older on average (and thus more likely to be emotionally and finan-

cially stable) and being more likely to have children together.
179

 

 

C. COHABITATION AS A LIFESTYLE CHOICE 

 

Cohabitation may also be, in and of itself, a lifestyle choice.
180

 Simone Wong observes: 

‘An emerging trend is the increasing shift from defining cohabitation along the marriage 

model… to focusing on the “couple” and their shared commitment and interdependence as 
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the fulcrum for extending protection.’
181

 Couples may collectively and deliberately choose to 

cohabit for numerous reasons.
182

 They may not see inherent value in the legal and financial 

aspects of legally recognised unions, or they may believe that the benefits are outweighed by 

other factors. They may view these institutions as irredeemably patriarchal and misogynistic,
183

 

believing instead that cohabitation puts their relationship on a more equal footing.
184

 They may 

seek to evade legal obligations and formalities,
185

 valuing a lack of state intervention despite 

realising the implications. It may be cheaper, more economical, or more convenient to live 

together rather than separately.
186

 Whatever reason is adopted, the law ought to be sensitive in 

its approach to cohabitation rights to protect the diversity of views and reasons as to why 

cohabitation is being undertaken as a lifestyle choice. 

It is worth flagging that the view of cohabitation being a lifestyle choice has itself been 

used as a reason to oppose extending rights to cohabitees. Cohabitation often occurs gradu-

ally, with couples slipping into living together.
187

 This may lead to cohabiting couples being 

seen as having less commitment or as being comparatively less stable than couples in mar-

riages and civil partnerships.
188

 It has been argued that even those who present as a married 

couple socially have no stronger expectations and intentions than other cohabitants.
189

 

Despite this objection, cohabitation is now both widely practised and accepted. This 

is combined with a declining marriage rate. In the 30 years between 1989 and 2019, the mar-

riage rate dropped by 36.6 per cent; in 2020, marriage rates fell to their lowest since 1862.
190

 

While the marriage rate saw a recovery to pre-pandemic rates in 2022, more than nine in 10 

couples who married in 2021 or 2022 were cohabitating prior to marriage, and cohabitation 

prior to opposite-sex marriages was the highest since records began in 1994.
191

 The Office for 

National Statistics noted in 2024 that there has been ‘a steady decline in marriage rates over 

time’.
192

 The stigma once associated with cohabiting has diminished considerably
193

 and social 

attitudes have simultaneously become more accepting of pre-marital sex and raising children 

in cohabiting couples (though the view that raising a child in a marriage is best still prevails).
194

 

The majority (67 per cent) of people now regard it as being acceptable for a couple to choose 

to cohabit, even if they do not intend to marry.
195

 There is even higher acceptance in younger 
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people,
196

 perhaps indicating a growing acceptance towards cohabitation as a lifestyle choice in 

its own right. Barlow notes that now: 

 

People live together. Before, there was a very set thing that you did. You got 

engaged, you got married, then you had children. That is not how relation-

ships work anymore. They are more fluid and people live together for a pe-

riod of time… There is no social stigma attached to that. They operate as if 

they were married or civil partnered in terms of the way they see their rela-

tionship, so they are functionally similar. That does not mean they are not 

committed to each other…
197

 

 

Barlow’s comments are illuminating because they highlight the functional similarities 

that exist between all couples irrespective of legal status.
198

 Many of the characteristics of mar-

riages and civil partnerships—a shared dwelling, shared meals, emotional and financial inter-

dependence, and sexual intimacy, for example—are also shared by cohabiting couples.
199

 In 

fact, research indicates that 66 per cent of people felt that ‘there is little difference socially 

between being married and living together’ and 48 per cent felt that ‘living with a partner 

shows just as much commitment as getting married’, thus leading to the conclusion that, ‘for 

many, marriage does not have normative centrality, and unmarried cohabitation is seen as its 

equivalent’.
200

 

Not all cohabiting couples will live their lives like married or civilly partnered couples, 

nor will all married or civilly partnered couples live in harmonious relationships. The signifi-

cance we attach to other people in our lives does not necessarily relate to marriage,
201

 nor is 

marriage always an adequate indicator of relationship quality. Marriage and civil partnership 

are a legal status. The quality of a relationship—its commitment and interdependence—is not 

easily captured by the social fact of whether the relationship is legally recognised. After all, a 

marriage is ‘reducible to a piece of paper’ and ‘the issuance of a marriage certificate does not 

determine the conduct of any specific marriage, what it means to its participants, or how those 

participants will function within the relationship’.
202

 Viewed through the lens of relationship 

quality, it seems rather unusual that family law continues to privilege legal unions over cohab-

itation despite substantial changes in family life and the emergence of cohabitation as a lifestyle 

choice in its own right. 

Finally, Elise Kramer found that cohabitation is often a part of the dating process in 

the USA.
203

 Research suggests that this is likely to be the case in the UK too. In the period of 

1980–84, only around three in 10 couples lived together before marriage; by 2004–07, this 

rose to just under eight in 10.
204

 In this same timeframe, the mean duration of premarital 
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cohabitation rose from under two years to around four,
205

 showing that marriage is increasingly 

being delayed. Living together before marriage—if marriage is even on the table—has gone 

from being unusual to the norm,
206

 suggesting a shift in social attitudes towards cohabitation. 

If this is true, cohabitation ought to be recognised in its own right,
207

 especially if these trends 

persist. 

It should be noted that there have been arguments that cohabitation is closer to being 

an alternative to singledom than to marriage. Ronald R Rindfuss and Audrey VandenHeuvel 

argue that cohabitation in the USA has many hallmarks of marriage, but cohabitees are more 

similar to singles than married couples.
208

 They cite factors, such as differing fertility expecta-

tions, family values, home ownership rates, lack of permanence, self-identification as singles, 

and financial independence between the parties.
209

 If this is the case—which is doubtful—there 

would be no justified reason to extend cohabitation rights; the general law could deal with 

these issues. Their article is nearing its thirty-fifth anniversary and social attitudes have 

changed,
210

 and the authors themselves note that their argument is not universal. For example, 

they say that cohabitation is more akin to an alternative to marriage in Sweden (or indeed any 

country with a history of lasting cohabiting unions that often include childbearing). With ar-

guments that the UK seems to be moving towards a Scandinavian pattern of cohabitation,
211

 it 

may be that Rindfuss and VandenHeuvel’s findings do not map well onto couples here. 

 

IV. PROPOSED SOLUTIONS 

 

This section now turns to examine potential reform and to propose solutions to the inade-

quate rights currently afforded to cohabiting couples. Again, it is worth noting that the author 

takes a functional approach based on the idea that the law ought to reflect social reality. The 

task of proposing solutions to the issues that arise due to the limited existing cohabitation 

rights is not without difficulties. Reform to cohabitation rights must be sensitive to any adverse 

effects that could be generated for these different groups, while simultaneously being an im-

provement on the current law for those requiring further protection. Comparisons of the ap-

proaches of different jurisdictions can (and arguably should) be a starting point; they can help 

to identify relevant issues and potential pitfalls in order to evaluate the available options bet-

ter.
212

 This section will, in particular, focus on the success of reforms in other British and 

Commonwealth jurisdictions to assess whether similar approaches can and should be adopted 

in England.
213

 This is where we will turn to next.
214
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A. OPT-IN SYSTEMS 

 

One approach to creating an opt-in system of cohabitation rights is the registration of 

a relationship contract. Erez Aloni, for example, argues in favour of a registration-based mar-

riage alternative founded on contract, which he calls a ‘registered contractual relationship’.
215

 

He envisages that partners, once registered, would receive most (though not necessarily all) 

of the rights and benefits that married couples get. Cohabitation agreements already exist 

within the framework of UK contract law; an opt-in system would provide a statutory means 

for these agreements to be registered. 

Registered relationship contracts have been implemented in other jurisdictions. The 

French Civil Solidarity Pact (‘PACS’) system allows the registration of a contract between two 

individuals living together. The agreement sets out basic rights and responsibilities, and there 

are tax benefits too. A model agreement can be signed for free at a local municipal hall or for 

a fee with a notary.
216

 The number of registered PACSs has increased year-on-year since their 

introduction in 1999; it is expected that the number of PACSs registered per year will soon 

exceed the number of marriages.
217

 While these numbers show that the PACS scheme has 

been hugely successful, its usage is still relatively low (eight per cent of couples ‘PACSed’; 72 

per cent married
218

). Thus, an opt-in scheme modelled on the success of the French system 

would likely only capture the attention of couples who seek further legal protections but op-

pose marriage and civil partnership due to ideological objection and who may already have a 

cohabitation contract. 

An opt-in system of cohabitation rights undoubtedly respects the couple’s wishes if 

they both choose not to take on additional rights and responsibilities; conversely, it respects 

their choice to opt in if they do not believe that the general law provides enough protection. 

A system that allows couples to register their relationship contract would provide flexibility 

for couples to design the terms of their relationship to their specific needs instead of adopting 

the one-size-fits-all structure of marriage and civil partnership.
219

 Furthermore, couples who 

do not wish to have any rights as cohabitants could simply choose not to opt in, thereby putting 

them in no different a position than under the current law. While an opt-in system does re-

spect choice, this is only true where both parties want to receive or avoid legal recognition. In 

uneven couples, requiring the couple to opt in only respects the choice of one of the part-

ners.
220

 The partner seeking to marry is likely to be willing to opt in, though the other may still 

refuse. Conceiving of an opt-in system as being respectful of the choice not to marry funda-

mentally ignores the asymmetries that exist within these uneven couples and is a major reason 

why an opt-in system would not go far enough to protect cohabitants. 
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Another major drawback of an opt-in approach is that it is unclear whether this would 

operate any differently from the current law in practice. Cohabitees already have a means 

through which they can secure greater rights, namely by agreeing to a cohabitation contract. 

Legislation could explicitly clarify that cohabitation contracts are not contrary to public policy, 

clearing up the uncertainty surrounding the extent to which they are enforceable.
221

 All that an 

opt-in system would do differently, however, is provide a statutory framework for these types 

of agreements or a standardisation of the rights that can be contracted for by couples living 

together. 

It has been argued that official registration might bring more certainty as to the legal 

enforceability of these agreements
222

 and the potential scope of judicial intervention. However, 

there remains the potential for vulnerable individuals to agree to plainly unfair or onerous 

agreements. It is unlikely that the courts would be willing to waive their inherent jurisdiction 

simply because the relationship was registered, thus undermining the argument that registra-

tion would provide more certainty. Furthermore, an opt-in system suffers from the same de-

fects as cohabitation contracts do, particularly the expectation that individuals act rationally 

about decisions concerning their relationships. This is unrealistic.
223

 Choosing to opt in might 

be overlooked or not even considered at all. This is especially relevant considering the high 

prevalence of the common law marriage myth
224

 and the fact that public expectations did not 

substantially shift following a public awareness campaign.
225

 If the public at large is uninformed 

and does not act rationally when making decisions about their relationships, an opt-in system 

has the potential to achieve no more than cohabitation contracts currently can. If the concern 

is with enforceability, the courts could instead provide greater clarity on cohabitation agree-

ments. But if the concern is with capturing a group whose choice whether to marry or not is 

potentially not even contemplated, an opt-in approach to cohabitation rights fails to achieve 

this. 

Implementing an opt-in system would also necessarily rely on the assumption that 

cohabitees had the financial means to opt in. Research shows that cohabitees typically perceive 

financial issues as being important for determining whether and when to marry, and some 

people do not marry, or delay getting married, because they do not have, or do not believe 

that they have, sufficient means to do so.
226

 The average cost of a wedding in the UK surpassed 

£20,000 in 2023,
227

 though it is possible to get legally married for around £1000.
228

 This is a 

substantial sum, meaning that some couples may not be able to marry for financial reasons. 

To avoid replicating this issue, an opt-in system would have to have low registration fees. The 

administrative costs of maintaining a register of all legally recognised cohabitants may not 

make this possible or economically justifiable though, thus cutting off a more impoverished 

demographic of cohabitants from being able to secure greater rights by registering as part of 
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an opt-in scheme. Therefore, for individual financing and state resourcing reasons, an opt-in 

system may not be a practical solution. 

 

B. OPT-OUT SYSTEMS 

 

Presumptive and opt-out systems stand in direct contrast to opt-in systems. Instead of 

requiring positive action to secure rights, an opt-out scheme would require positive action to 

disapply provisions granting rights to cohabitants. This would have greater scope to catch un-

even couples and to protect vulnerable cohabitants. For this reason, several academics have 

rejected opt-in solutions and have instead supported the introduction of an opt-out scheme.
229

 

Such an approach has already been taken in other jurisdictions, often dubbed ‘de facto rela-

tionships’. De facto and common law partnerships now exist in several Commonwealth coun-

tries where they did not previously. Examples include New Zealand,
230

 and many Australian 

and Canadian states.
231

 Closer to home, Scotland
232

 and Ireland
233

 also provide a statutory defi-

nition of cohabitation and rights to eligible cohabitants. 

In New Zealand, de facto relationships have seen steady growth since their introduc-

tion (around 3.8 per cent in 1981; and 22.6 per cent in 2018
234

). They are most common in 

under 35s and 30 per cent of children are born into them.
235

 To give a brief overview, there 

are two definitions that apply in different circumstances under the New Zealand legislation. 

The first is a general definition of a de facto relationship as ‘a relationship between 2 people… 

who… live together as a couple in a relationship in the nature of marriage or civil union’.
236

 

This seems to require emotional commitment and financial interdependence.
237

 This defini-

tion usually applies to state-related matters and obligations, such as benefits and tax. The sec-

ond defines a de facto relationship as ‘2 persons… who are both aged 18 years or older; and 

who live together as a couple’.
238

 Case law here generally requires some form of physical shar-

ing, and coupledom is demonstrated by a mutual commitment to a shared life.
239

 This is the 

default scheme for property and family proceedings and can be opted out of, though only 

around 10 per cent have actually opted out.
240

 In fact, the Borrin Foundation found that 79 

per cent were aware of the equal sharing rules and 74 per cent agreed with them.
241

 While 

certain anomalies remain and the case law is not yet fully developed, the system of de facto 
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relationships means that cohabiting couples in New Zealand are treated much the same as 

their married or registered civil union counterparts.
242

 

Another example is that of Scotland. Following trends similar to those seen in Eng-

land and Wales, the Scottish Parliament decided to legislate on cohabitation rights in 2006. 

The Family Law (Scotland) Act 2006 introduced remedies for cohabitants whose relation-

ships had ended in separation or death.
243

 Section 25 defines cohabitant as ‘either member of 

a couple… living together as if they were husband and wife’. In determining if this is applicable, 

the court considers the nature and duration of the relationship, as well as any financial ar-

rangement between the parties. The Scottish Law Commission has since recommended a 

change to ‘living together as a couple in an enduring family relationship’ and the introduction 

of further factors for the court to take into account.
244

 The Act confers broad discretion—akin, 

but not identical, to the discretion afforded where the couple is married or civilly partnered—

to the courts to distribute assets acquired during cohabitation following separation or to create 

orders if one of the cohabitants dies intestate. The court may also order a capital sum follow-

ing separation either to assist with ongoing economic burdens of childcare responsibilities or 

to correct any imbalance in economic advantage and disadvantage between the parties. 

Practitioners have been found broadly to agree with the provisions of the Act, though 

some find it uncertain and difficult to use in practice.
245

 The Scottish Law Commission’s pro-

posals aim to remedy this uncertainty and to modernise the law. It is also questionable 

whether the uncertainty generated by broad judicial discretion is any different to the discretion 

in divorce and dissolution cases. It may, in fact, be beneficial to approach separation and 

death cases in this manner, considering how each couple’s relationship will be different from 

the next. Judicial discretion would allow the courts to fashion remedies that are appropriate 

to the given facts of a case. 

Opt-out cohabitation rights have the potential to act like a safety net,
246

 capturing those 

who are unable to secure greater relationship rights through marriage or civil partnership. 

This is especially relevant in respect of uneven couples, but also applies to those who are 

opposed to marriage and civil partnership for other reasons.
247

 The current patchwork reme-

dies are not appropriate to cure the disadvantage and unfair outcomes that can result from 

cohabitation; in fact, they can result in uncertainty, unfairness, and hardship for the econom-

ically weaker party.
248

 Providing cohabitation rights by default to qualifying cohabitants would 

remedy this.  

Graeme Fraser makes the case for introducing a statutory definition of cohabitation 

that sets out a minimum time period and eligibility criteria, a set of relevant factors the court 

ought to take into account, and judicial discretion to make post-separation orders similar to 

 
242 Briggs (n 234). 
243 Family Law (Scotland) Act 2006, ss 25–28. 
244 Scottish Law Commission, Report on Cohabitation (Scot Law Com No 261, 2022) para 3.60. See also Kate Dowdalls, 

‘Cohabitation Law Reform Scotland’ (Family Law Reform Now Conference, London, 27 January 2023) 

<https://www.birmingham.ac.uk/research/law/family-law-reform-now/cohabitation-reform-in-england-and-wales> ac-

cessed 16 October 2023. 
245 Fran Wasoff, Jo Miles and Enid Mordaunt, ‘No Longer Living Together: How Does Scots Cohabitation Law Work 

in Practice?’ (2010) University of Cambridge Faculty of Law Research Paper No 11/03 <https://papers.ssrn.com/sol3/pa-

pers.cfm?abstract_id=1736619> accessed 1 September 2025. See also Women and Equalities Committee, The Rights 
of Cohabiting Partners (second report) (n 7). 
246 See for example Hayward, ‘Cohabitation’ (n 229); Kathryn O’Sullivan, ‘De Facto Relationships in Ireland’ (Family 

Law Reform Now Conference, London, 27 January 2023) <https://www.birmingham.ac.uk/research/law/family-law-re-

form-now/cohabitation-reform-in-england-and-wales> accessed 16 October 2023. 
247 See text to n 148. 
248 Fraser (n 5). See also text to nn 41, 42, and following n 116. 
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those offered upon divorce or dissolution.
249

 He also calls for stronger intestacy rights and for 

cohabitees to be treated the same as spouses for tax purposes.
250

 This would allow separating 

cohabitees—like married couples going through a divorce—to apply to the court for discretion-

ary orders aimed at eliminating, or at least reducing, any benefit retained by one member of 

the couple or continuing disadvantage suffered by the other. Additionally, an eligible surviving 

cohabitee would rank above other family members on the intestacy hierarchy (where they 

previously would have had no claim) and would be able to inherit the estate free from inher-

itance tax. These reforms would have massive potential. Surviving partners would not be 

forced out of their homes due to an inheritance tax burden or pressure from the deceased’s 

family. Separating partners who contributed to childcare and bills would not be left without a 

share in the family home merely because they never made direct financial contributions to a 

house that was in the sole name of their partner. Instead, courts would be able to provide 

remedies that are more appropriate to intuitive conceptions of what is right and fair in indi-

vidual cases.
251

 

It must be conceded that an opt-out system is much more state interventionist in na-

ture. A recurring theme in the literature is that opt-out mechanisms force duties upon couples 

with which they do not necessarily agree.
252

 By virtue of the fact that it applies by default upon 

certain conditions being met, it is arguable that an opt-out system restricts autonomy. This is 

especially relevant in uneven couples, where one of the parties would certainly wish not to be 

captured by additional rights and responsibilities.
253

 But it must also be remembered that opt-

out systems do provide cohabitants with the ability to opt out. Where one does not want the 

scheme to apply, they are free to disapply it. The author concedes that an opt-out system is 

nevertheless premised on the restriction of autonomy; despite this, it is argued that this re-

striction is proportionate to the positive effects that such a system would have as a safety net 

to vulnerable individuals and as mitigating the effects of the common law marriage myth. Sta-

tistics from New Zealand show that most couples do not opt out, indicating that the default 

position (i.e. enhanced cohabitation rights) is desirable to most.
254

 Fraser adds that the Aus-

tralian system generally works well in practice too.
255

 Furthermore, the change to an opt-out 

system would also not be inconsistent with other recent changes in the law. For example, post-

mortem organ donation became opt-out in 2020,
256

 NHS health data is processed for 

healthcare research unless we opt out,
257

 and employees are automatically enrolled into work-

place pensions.
258

 As with these examples, an opt-out system of cohabitation rights simply flips 

the default position. 

Traditionalists seek to protect the institutions of marriage and civil partnership. For 

example, Deech has argued that recognising cohabitation rights would undermine marriage.
259

 

Marriage and civil partnership may be seen (either historically or currently) as inherently 
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valuable to society, or at least more valuable than other relationship forms (especially as a 

means of regulating the family unit, upholding morals, and promoting population growth).
260

 

A more functionalist approach, however, would stress that family law ought to reflect family 

life in practice; law should protect the function rather than the form of relationships.
261

 There 

is no evidence that the current social policy, which encourages marriages and civil partnerships 

over other relationship forms by privileging them in law, decreases the number of nonmarital 

unions.
262

 In fact, despite the limited rights offered to cohabiting couples, we have seen that 

this is the fastest growing family form.
263

 The argument that introducing cohabitation rights 

undermines or harms the institution of marriage, or is somehow irreconcilable with its pro-

motion, underestimates marriage and civil partnership by suggesting that couples only think 

of the legal ramifications when they seek legal unions; there is no evidence supporting this.
264

 

Couples may choose to marry for several reasons—personal fulfilment or cultural expectation, 

for example
265

—without necessarily considering how marriage enhances their rights in relation 

to one another. Furthering cohabitation rights would not impact the decision to get married 

or to form a civil partnership for those who seek these unions for reasons beyond the law. 

Additionally, Fraser argues that other Commonwealth jurisdictions have seen little to 

no controversy at all over the introduction of de facto relationships.
266

 The available data in 

Australia finds no statistical relationship between the rate of marriage and the introduction of 

cohabitation remedies.
267

 These findings should quell fears that introducing an opt-out system 

would negatively impact or undermine the institution of marriage and/or civil partnership. 

Importantly, reforms to cohabitation rights do not necessarily intend to equate cohabitation 

with marriage and civil partnership. In fact, no proposal has purported to do so.
268

 In Scotland, 

the ‘provisions do not give people who live together the same rights as spouses or civil part-

ners, they create a middle way between that protection and none at all’.
269

 Instead, they aim to 

provide ‘some protection to those who are economically vulnerable’.
270

 This too suggests that 

the introduction of cohabitation rights is not intended to undermine marriage and/or civil 

partnership because it does not seek to equate cohabitation with these institutions completely. 

Another objection that may be raised against an opt-out system is that there is not a 

universally accepted definition of cohabiting. For example, different individuals will have dif-

ferent conceptions of the amount of time and interdependence required before a couple is 

said to ‘cohabit’; some might even say that a couple who merely live together meet the defini-

tion by virtue of their shared home and the nature of their relationship. If there is no general 

acceptance of what ‘cohabitation’ means, it is harder for the parties to be certain of their legal 

position. Marriage and civil partnership avoid this difficulty by being an opt-in regime; they 

are easily identifiable and formally documented.
271

 The procedural requirements and formal-

ities of forming a legal union aim to ensure that the parties are certain of what rights and 

responsibilities they have to one another. 
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An opt-out scheme for cohabitation rights would not be able to rely on such formali-

ties to identify easily if and when the couple qualifies for additional rights in relation to their 

cohabitation. Furthermore, there are inherent difficulties with defining cohabitation, and 

some have gone as far as to say that it is impossible to define cohabitation satisfactorily and 

exhaustively.
272

 Any definition would need to be wide enough to encompass the diverse variety 

and nature of relationships that exist between cohabiting couples, while simultaneously being 

narrow enough to exclude groups who plainly would not wish to be captured in ordinary 

situations (such as friends and housemates). It would also have to go beyond economic hard-

ship to achieve more than the current law.
273

 Attempting to formulate a definition of cohabita-

tion or to determine the degree of care and commitment sufficient to justify legal recognition 

would not be an easy task,
274

 and there is likely always to be some objection or critique no 

matter the formulation that is decided on. The author does not believe this task to be impos-

sible though. Many other jurisdictions have implemented opt-out systems to give cohabitees 

greater rights, relying on time and eligibility criteria to capture cohabitants who are deemed 

to meet a statutory threshold. Where this threshold is drawn would ultimately be hard and 

arbitrary, but the benefits of recognising cohabitation rights more generally under a statutory 

opt-out scheme would outweigh the drawbacks.
275

 Further consultation may be required to 

determine what these eligibility criteria ultimately should be and where the line between qual-

ifying and non-qualifying cohabitation should be drawn. 

One final consideration is whether an opt-out system would unduly burden the state 

or other interested parties. Opening up a new statutory regime has the potential to capture 

millions of cohabiting couples. Individuals may be more likely to take their partner to court 

after separation or to dispute an inheritance tax bill after their death. A flood of litigation may 

overwhelm the courts, though there is no evidence of this occurring in other jurisdictions that 

have enacted opt-out schemes. For example, Fran Wasoff, Jo Miles, and Enid Mordaunt find 

that the Scottish reforms have ‘not imposed an inordinate burden on the Scottish family jus-

tice system’, nor has the absence of a minimum duration eligibility requirement resulted in a 

flood of claims following short relationships.
276

 

Claimants may have a hard time evidencing their relationship or meeting the relevant 

criteria: couples may not discuss the long-term legal implications of their relationship or keep 

materials that may prove its duration. However, couples do already rely on the courts and 

may currently run into these evidentiary burdens in property disputes in practice. A clear 

enough statutory scheme coupled with sufficient judicial discretion could make these disputes 

easier to resolve for the courts. With clear definitions and eligibility requirements, this article 

argues that, on balance, the potential burdens associated with an opt-out scheme outweigh the 

problems with the current law. Parliament should legislate to implement a system of opt-out 

rights, subject to eligibility criteria,
277

 for cohabiting couples that apply on relationship break-

down and death. 
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V. CONCLUSION 

 

This article has analysed the existing legal position of cohabiting couples under domestic law 

and explored the different ways in which these couples are legally constructed to argue that 

the law ought to afford greater protections to the individuals within cohabiting couples. 

Section II demonstrated that there is a gap in the protection offered by the law to 

cohabiting couples by drawing comparisons with couples in marriages and civil partnerships. 

Focusing on how the law reacts differently between these groups upon relationship breakdown 

and death, we saw that the legal position of cohabitants is significantly weaker than the legal 

position of spouses and civil partners. This section concluded by outlining the main reform 

proposals recommended by the Law Commission and the Women and Equalities Commit-

tee. 

Section III then explained why this gap needs filling, presenting the argument that it 

cannot be said that cohabitation is substantially different from marriages and civil partnerships 

in various cases and, thus, that the difference in approach is not always warranted. To establish 

this, Section III focused on the notions that those in cohabiting relationships have chosen not 

to marry, that periods of cohabitation are merely precursory to entering into a marriage or 

civil partnership, and the possibility that cohabitation is itself an emerging lifestyle choice. This 

section concluded that (i) the choice not to marry may not even be a ‘choice’ at all, or that it 

may be made unilaterally; (ii) cohabitation may be, but is not always, a precursor to marriage, 

and this line of thinking may be flawed; and (iii) cohabitation independent of an intention to 

marry, while retaining (some of) the hallmarks of marriage and civil partnership, is becoming 

more common. This led to the conclusion that the law does not currently go far enough to 

protect cohabiting couples and that it ought to provide more protection. 

Section IV then turned to the issue of how rights for individuals in cohabiting couples 

should be addressed. Two different potential approaches to reforming the law in relation to 

cohabitation rights were presented, namely systems of opt-in and opt-out rights. This final 

section also drew inspiration from other jurisdictions and suggested that an opt-in system 

would not go far enough. It concluded that, notwithstanding the potential objections, the best 

approach to strengthening the rights of cohabitees is to implement an opt-out system that 

applies upon both relationship breakdown and death. Opt-out rights have much more poten-

tial and could ensure congruence between people’s expectations of the law and what the law 

actually is. Opt-out rights could also accommodate situations that opt-in rights could not. For 

example, an opt-out system would be able to protect individuals in uneven couples; an opt-in 

system could not achieve this. Opt-out systems have been implemented successfully in other 

jurisdictions, and Parliament should draw inspiration from these jurisdictions in domestic re-

form. This article therefore supports the recommendations of the Law Commission and the 

Women and Equalities Committee outlined in Section II,
278

 most notably the recommenda-

tion that Parliament should legislate for a comprehensive opt-out scheme of cohabitation 

rights. This article has built on these recommendations by adopting a functional and prag-

matic approach to examining family law in practice and by comparing the success of different 

approaches taken in foreign jurisdictions. 

 
on these matters. Further consultation and parliamentary debate will be required before any enactment in support of 
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In circumstances of relationship breakdown, the author foresees the courts having 

greater discretion in disputes regarding the assets of a cohabiting couple that meet the relevant 

criteria. This discretionary award would be intended to remedy the benefit retained by the 

defendant or the continuing economic disadvantage suffered by the claimant, defined broadly 

to include caring responsibilities, financial and non-financial activities that enhance the value 

of capital assets, unpaid work and domestic contributions, and so on. Such a change would 

bring the law closer in line with how the courts deal with disputes between separating married 

and civilly partnered couples, without necessarily putting them on an equal footing or requir-

ing formalities. This would make the law clearer and more consistent. In circumstances where 

a cohabitant dies, the author envisages that their surviving partner would essentially be equated 

with the same status as spouses and civil partners if they meet the relevant criteria. This would 

exempt cohabitees from inheritance tax, strengthen their position in intestacy, and reduce 

barriers to family provision claims to protect their interest in the family home, thereby reflect-

ing public support in favour of reform. 

Further public consultation will likely be required to determine the eligibility require-

ments, conditions, and remedies under such a scheme. We should look to the successes and 

failures of cohabitation rights reform in other jurisdictions, particularly the other constituents 

of the UK, to draw inspiration from as well. As noted in Section IV, other jurisdictions that 

have introduced opt-out rights have seen little controversy over such reforms and few couples 

do opt out. Furthermore, opt-out reforms have acted as a safety net without disrupting the 

institutions of marriage and civil partnership, causing greater difficulties than are experienced 

under the current law, or placing an undesirable burden on the state or other interested par-

ties. There is no evidence to suggest that this would be any different domestically. 

Therefore, to conclude, the law does not currently go far enough to protect individu-

als in cohabiting couples at either relationship breakdown or death. The law ought to be re-

formed to plug the gap in protections afforded to cohabiting couples by introducing opt-out 

rights for these individuals.  
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Beyond Transparency: A Case for Risk Warnings 

in Content Personalisation under EU Law 
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ABSTRACT 

  

This article argues that European Union (‘EU’) law should require online service providers 

employing content personalisation (‘CP’) to display user-facing risk warnings (‘CP Warnings’), 

inspired by health warnings on tobacco packaging. CP (the tailoring of digital content based 

on users’ data) is pervasive across online platforms, from targeted advertising to 

recommendation systems. While its prevalence has grown, so too have concerns over its 

potential to cause addiction and manipulation. Yet, EU data protection law does not require 

that users be informed of such risks. The article contends that this gap reflects a libertarian 

conception of transparency which assumes that individuals can make rational decisions upon 

the disclosure of internal processing practices. Challenging this premise, the article argues 

both that CP Warnings should and can be accommodated within EU data protection law as 

a form of libertarian paternalism. Section II defines CP Warnings (i.e. salient risk notices and 

a narrow constraint on counter-messaging) by analogy with tobacco warnings. Section III 

demonstrates the necessity of CP Warnings by outlining the material risks posed by CP and 

the inadequacy of current legal safeguards. Section IV assesses the permissibility of mandating 

such warnings, drawing an analogy with the EU’s tobacco product regulation. Through a 

detailed analysis of the Court of Justice of the European Union (‘CJEU’) case law, the article 

evaluates whether CP Warnings—both positive (mandatory notification) and negative 

(restrictions on promotional language)—have a proper EU legal basis, satisfy subsidiarity, and 

are compatible with proportionality and the right to freedom of expression under the Charter 

of Fundamental Rights of the European Union (‘CFR’). Section V synthesises the argument, 

explaining how CP Warnings move the EU’s approach beyond transparency towards a 

libertarian paternalistic model of risk communication, and concludes that the EU legislature 

should adopt CP Warnings. 

 

Keywords: content personalisation, tobacco products regulation, risk warning, transparency, 

libertarian paternalism 
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I. INTRODUCTION 

 

Transparency is a core principle of EU data protection law. The concept was articulated early 

in the Fair Information Practice Principles (‘FIPPs’) developed in the United States in 1973
1

 

and in the ‘Privacy Guidelines’ issued by the Organisation for Economic Co-operation and 

Development (‘OECD’) in 1980.
2

 Under the current EU framework, the EU’s General Data 

Protection Regulation
3

 (‘GDPR’) expressly enshrines transparency in article 5, which sets out 

the principles relating to the processing of personal data. This principle is particularly 

operationalised through obligations on controllers to provide data subjects with information 

about the processing of their data, including the identity of the controller and the purposes of 

processing.
4

 Similar obligations appear in other EU data protection instruments, notably the 

ePrivacy Directive
5

 and the Digital Services Act (‘DSA’).
6

 These duties empower individuals 

to make informed decisions, including whether to grant or withdraw consent to the processing 

of their data for online services.
7

 

The importance of such empowerment has increased as the risks associated with 

personal data processing have intensified with technological advancement. A prominent 

example is content personalisation (‘CP’), which is defined in this article as the tailoring of 

services for individuals or groups based on data, such as preferences and behaviours. CP is 

widely used across online services, including targeted advertising, content recommendations, 

and search engine results.
8

  It typically involves the processing of ‘personal data’, since 

personalisation is not possible without ‘information relating to an identified or identifiable 

natural person’,
9

  such as cookie identifiers,
10

  IDFA (an iOS device identifier used to track 

 
1 These principles are laid down in 5 USC § 552a(e). 
2  OECD, ‘Recommendation of the Council Concerning Guidelines Governing the Protection of Privacy and 

Transborder Flows of Personal Data’ (23 September 1980) <https://legalinstruments.oecd.org/en/instruments/OECD-

LEGAL-0188> accessed 14 June 2025. 
3 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural 

persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive 

95/46/EC [2016] OJ L 119/1 (‘GDPR’). 
4 See for example GDPR, recital 39, arts 12–14; Article 29 Data Protection Working Party (‘WP29’), ‘Guidelines on 

Transparency under Regulation 2016/679’ (WP 260, 29 November 2017), paras 1, 4 

<https://www.edpb.europa.eu/system/files/2023-09/wp260rev01_en.pdf> accessed 6 September 2025. 
5 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of 

personal data and the protection of privacy in the electronic communications sector (Directive on privacy and electronic 

communications) [2002] OJ L 201 (‘ePrivacy Directive’). See for example article 5(3) of the ePrivacy Directive. 
6
 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a Single Market 

For Digital Services and amending Directive 2000/31/EC (Digital Services Act) [2022] OJ L 277/1 (‘DSA’). See for 

example article 27 of the DSA. 
7 See for example WP29, ‘Guidelines on Transparency’ (n 4) para 4; Case C-673/17 Bundesverband eV v Planet49 

GmbH, EU:C:2019:801, para 74; ‘Questions and Answers on the Digital Services Act’ (European Commission, 23 

February 2024) <https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_2348> accessed 9 June 2025. 
8 See ‘Personalization & Google Search Results’ (Google – Google Search Help) 

<https://support.google.com/websearch/answer/12410098?sjid=14206159666874055410-EU> accessed 24 November 

2024. 
9 GDPR, art 4(1). See for example GDPR, recital 30; Planet49 (n 7) para 45; Michael Veale and Frederik Zuiderveen 

Borgesius, ‘Adtech and Real-Time Bidding under European Data Protection Law’ (2022) 23 German Law Journal 226, 

233–34. 
10  See EDPB, ‘Guidelines 8/2020 on the Targeting of Social Media Users’ (Version 2.0, 13 April 2021) 9 

<https://www.edpb.europa.eu/system/files/2021-

04/edpb_guidelines_082020_on_the_targeting_of_social_media_users_en.pdf> accessed 6 September 2025. 



36 Cambridge Law Review (2025) Vol 10, Issue 2 

 

  

activity), or AAID (the analogous Android device identifier).
11

 CP presents risks for users, 

particularly risks of addiction to online services and manipulation by online service providers 

or other users who seek to influence individuals’ beliefs or behaviour,
12

  which have been 

recognised within the EU even before the adoption of the GDPR.
13

  In response to such 

concerns, some jurisdictions have moved to restrict children’s use of social media, at least in 

part due to these risks.
14

 For example, Florida’s new law prohibits children aged 13 or younger 

from holding social media accounts and requires parental consent for 14- and 15-year-olds,
15

 

and Australia has set a minimum age of 16 with no parental consent carve-out.
16

 

Yet these risks remain insufficiently addressed in EU law. Current transparency 

obligations do not require service providers to inform users about the risks associated with 

CP, as discussed further below. By contrast, some other jurisdictions are considering more 

interventionist approaches. For example, the US Surgeon General has urged Congress to 

mandate warning labels on social media platforms, stating their impact on young people, as is 

the case with cigarette packaging.
17

 Similarly, the Attorney General of California and a member 

of the State Assembly have proposed legislation requiring social media platforms to display 

health risk warnings.
18

 

Against this background, this article argues that EU law should require online service 

providers using CP to display user-facing risk warnings (‘CP Warnings’). The argument 

proceeds in four parts. The first part (in Section II) defines CP Warnings in more detail as a 

basis for the analysis of this article in comparison to Tobacco Warnings. The second part (in 

Section III) establishes the necessity of CP Warnings, showing that, although the risks are 

significant, current EU law does not require users to be informed of them. This article argues 

that the absence of such a requirement reflects the essentially libertarian orientation of 

transparency obligations, whereas risk notices would embody a libertarian-paternalistic 

approach. It further argues that users should be warned of the risks of CP. Yet, however 

compelling the need may be, CP Warnings cannot be introduced if they fail to withstand legal 

scrutiny. Accordingly, the third part (in Section IV) examines whether mandating CP 

Warnings in EU law could overcome potential legal obstacles (which is referred to here as 

their ‘permissibility’). It considers potential objections from service providers, including 

concerns that an obligation to display user-facing risk warnings, and restrictions on counter-

messages that could dilute their effect, may breach some principles of EU law or interfere 

 
11  See ‘Target Mobile Apps with IDFA or AAID’ (Google – Authorized Buyers Help) 

<https://support.google.com/authorizedbuyers/answer/3221407?hl=en> accessed 6 January 2025. 
12 EDPB, ‘Guidelines 8/2020’ (n 10) paras 9–18. 
13  See for example WP29, ‘Opinion 5/2009 on Online Social Networking’ (WP 163, 12 June 2009) 

<https://ec.europa.eu/justice/article-29/documentation/opinion-recommendation/files/2009/wp163_en.pdf> accessed 6 

September 2025; WP29, ‘Opinion 2/2010 on Online Behavioural Advertising’ (WP 171, 22 June 2010) 

<https://ec.europa.eu/justice/article-29/documentation/opinion-recommendation/files/2010/wp171_en.pdf> accessed 6 

September 2025. 
14 See for example Online Safety Amendment (Social Media Minimum Age) Bill 2024 (Cth); ‘H.B. 3, 2024 Leg., Reg. 

Sess. (Fla. 2024)’ (2025) 138 Harvard Law Review 1161. 
15 HB 3, 2024 Leg, Reg Sess (Fla 2024) (codified at Fla Stat §§ 501.1736–.1738 (2024)). 
16 Online Safety Amendment (Social Media Minimum Age) Act 2024 (Cth). 
17 See Michelle Chapman, ‘Tobacco-like Warning Label for Social Media Sought by US Surgeon General Who Asks 

Congress to Act’ (The Associated Press, 17 June 2024) <https://apnews.com/article/surgeon-general-social-media-

mental-health-df321c791493863001754401676f165c> accessed 21 January 2025. 
18  See ‘Attorney General Bonta, Assemblymember Bauer-Kahan, Introduce Legislation to Require Social Media 

Warning Labels’ (State of California Department of Justice Office of the Attorney General, 9 December 2024) 

<https://oag.ca.gov/news/press-releases/attorney-general-bonta-assemblymember-bauer-kahan-introduce-legislation-

require> accessed 21 January 2025. 
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with their rights and freedoms, in particular freedom of expression. These objections are 

practically plausible, given the possibility that users, once informed of the risks, may refuse to 

consent to the processing of personal data, which is required for the lawful operation of CP. 

Similar objections were raised in relation to the EU Tobacco Products Directive (‘TPD’),
19

 

which, inter alia, mandates the inclusion of health warnings with photographs on packaging 

(‘Tobacco Warnings’).
20

 Accordingly, this article assesses the scope of EU legislative authority 

to impose CP Warnings, by analogy with case law concerning Tobacco Warnings and through 

the lens of libertarian paternalism. Section V synthesises the argument, showing how CP 

Warnings move the EU’s approach beyond transparency towards a more paternalistic model 

of risk communication, followed by a conclusion (in Section VI). 

While this article draws an analogy with Tobacco Warnings, tobacco and CP are 

plainly different—smoking entails severe, cumulative physical harms, whereas the risks of CP 

are primarily psychological and behavioural, and CP can confer clear benefits alongside risks—

so the comparison is undeniably imperfect. The analogy between CP Warnings and Tobacco 

Warnings is nevertheless employed because Tobacco Warnings—widely recognised by 

consumers in the EU—have been amended multiple times to improve their effectiveness,
21

 and 

empirical studies confirm their effectiveness.
22

 Moreover, there is currently no standardised 

warning in the digital sphere that performs an equivalent function. Against this backdrop, 

defining CP Warnings by analogy with Tobacco Warnings is a reasonable approach to take 

for present purposes; notably, as mentioned earlier, similar tobacco‑style warning proposals 

have already surfaced in the United States. Furthermore, the permissibility of mandating CP 

Warnings is examined using the same analogy because the discussion seeks to model CP 

Warnings on the core features of Tobacco Warnings. The legality of Tobacco Warnings has 

been examined before the CJEU.
23

  Therefore, the CJEU’s jurisprudence provides a 

framework for assessing CP Warnings in the absence of comparable regulation in digital 

contexts. 

 

 

 

 

 

 
19 Directive 2014/40/EU of the European Parliament and of the Council of 3 April 2014 on the approximation of the 

laws, regulations and administrative provisions of the Member States concerning the manufacture, presentation and sale 

of tobacco and related products and repealing Directive 2001/37/EC [2014] OJ L127/1 (‘TPD’). 
20 ibid art 10(1)(a). 
21
  See for example Directive 2001/37/EC of the European Parliament and of the Council of 5 June 2001 on the 

approximation of the laws, regulations and administrative provisions of the Member States concerning the manufacture, 

presentation and sale of tobacco products [2001] OJ L 194/26 (‘2001 Directive’), recital 19; TPD, recitals 24–25. 
22 See for example Constantine I Vardavas, ‘European Tobacco Products Directive (TPD): Current Impact and Future 

Steps’ (2022) 31 Tobacco Control 198, 199–200; Magdalena Opazo Breton and others, ‘Was the Implementation of 

Standardised Tobacco Packaging Legislation in England Associated with Changes in Smoking Prevalence? A Segmented 

Regression Analysis between 2006 and 2019’ (2023) 32 Tobacco Control 195, 202–03; Australian Government 

Department of Health, ‘Post-Implementation Review: Tobacco Plain Packaging 2016’ (2016) 

<https://oia.pmc.gov.au/sites/default/files/posts/2016/02/Tobacco-Plain-Packaging-PIR.pdf> accessed 2 March 2025; 

Jane M Young and others, ‘Association between Tobacco Plain Packaging and Quitline Calls: A Population-Based, 

Interrupted Time-Series Analysis’ (2014) 200 The Medical Journal of Australia 29, 31–32. 
23  See for example Case C-491/01 The Queen v Secretary of State for Health, ex p British American Tobacco 

(Investments) Ltd [2002] ECR I-11453 (‘British American Tobacco’); Case C-547/14 Philip Morris Brands SARL v 

Secretary of State for Health, EU:C:2016:325 (‘Philip Morris’); Case C-220/17 Planta Tabak-Manufaktur Dr Manfred 
Obermann GmbH & Co KG v Land Berlin, EU:C:2019:76 (‘Planta Tabak’). 
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II. DEFINING CP WARNINGS 

 

A. RULES ON TOBACCO WARNINGS 

 

In the EU, Tobacco Warnings are regulated under the TPD, which builds on earlier 

legislation, namely Directive 89/622/EEC
24

 and Directive 2001/37/EC (‘the 2001 Directive’). 

The TPD was adopted to protect human health—particularly that of young people—and to 

implement the EU’s obligations under the World Health Organization (‘WHO’) Framework 

Convention on Tobacco Control (‘FCTC’),
25

 to which both the EU and its Member States are 

parties.
26

 The TPD imposes two key types of obligation concerning Tobacco Warnings: a 

positive obligation and a negative obligation. 

The positive obligation requires that each unit packet of tobacco products, and any 

external packaging, display ‘health warnings’.
27

 These warnings include (i) a general warning 

(either ‘Smoking kills – quit now’ or ‘Smoking kills’
28

); (ii) an information message (‘Tobacco 

smoke contains over 70 substances known to cause cancer’
29

 ); and (iii) combined health 

warnings, which consist of a prescribed textual warning with a colour photograph
30

 and details 

for smoking cessation support (such as helplines, websites, or email addresses).
31

 The general 

warning and the information message must each cover 50 per cent of the relevant surface,
32

 

while the combined warning must cover 65 per cent of both the front and the back of the 

packaging,
33

  in accordance with prescribed design standards.
34

  The negative obligation 

prohibits the inclusion of any words or features on the unit packet, external packaging, or the 

tobacco product itself that could mislead consumers or encourage consumption.
35

 The TPD 

expressly prohibits elements that suggest that a product is less harmful than others or that it 

has health or lifestyle benefits.
36

 

In sum, the distinction between positive and negative obligations is effectively 

illustrated in the TPD. On the one hand, it imposes a positive obligation by requiring 

combined picture-and-text health warnings that cover a substantial proportion of the 

packaging to ensure visibility and salience. On the other hand, it establishes a negative 

obligation by prohibiting elements that could diminish or contradict those warnings. The latter 

 
24 Council Directive 89/622/EEC of 13 November 1989 on the approximation of the laws, regulations and administrative 

provisions of the Member States concerning the labelling of tobacco products [1989] OJ L 359/1. 
25 WHO Framework Convention on Tobacco Control (adopted 21 May 2003, entered into force 27 February 2005) 

2302 UNTS 166. See also TPD, art 1; ‘Tighter EU Rules on Tobacco’ (EUR-Lex, 20 April 2023) <https://eur-

lex.europa.eu/legal-content/EN/TXT/?uri=legissum:290301_1> accessed 3 March 2025. 
26
  See ‘4. WHO Framework Convention on Tobacco Control’ (United Nations Treaty Collection) 

<https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IX-4&chapter=9&clang=_en> accessed 28 

January 2025. 
27  TPD, art 8(1). For examples of health warnings, see further ‘Health Warnings’ (European Commission) 

<https://health.ec.europa.eu/tobacco/product-regulation/health-warnings_en> accessed 3 March 2025. 
28 TPD, art 9(1). 
29 ibid art 9(2). 
30 ibid art 10(1)(a), annexes I, II. 
31 ibid art 10(1)(b). 
32 ibid art 9(3). 
33 ibid art 10(1)(c). 
34 ibid arts 2(32), 9, 10. 
35 ibid recital 27, art 13. 
36 ibid art 13(1). 
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obligation is essential: without restrictions on counteracting features, the mandated warnings 

would risk losing their effectiveness. Taken together, these positive and negative duties 

demonstrate how warnings must be structured in order to fulfil their protective purpose. 

 

B. DEFINING THE POSITIVE OBLIGATION FOR CP WARNINGS 

 

This sub-section outlines the modalities of CP Warnings as a basis for the subsequent 

analysis of their necessity and permissibility. It does not aim to prescribe the optimal method 

for delivering such warnings, as this would require psychological insights into user behaviour.
37

 

Rather, drawing on the regulatory design of Tobacco Warnings and existing data protection 

instruments, it identifies three key elements—content, placement, and size—as the main factors 

for defining the positive obligation. 

First, the content of the warnings should correspond to specific CP-related risks. 

Illustrative examples include ‘CP may cause addiction’ or ‘CP may manipulate your thoughts’. 

In addition, photographs or icons
38

 symbolising these risks may be incorporated to create a 

combined warning, analogous to those mandated under the TPD. Secondly, regarding the 

placement of CP Warnings, current data protection frameworks often rely on privacy notices 

or cookie policies as the primary mode of risk notification. However, these notices are 

frequently too complex for effective communication.
39

  Given that cookies and similar 

technologies are commonly used in CP, just-in-time notices (such as cookie banners or pop-

ups) may offer a more visible and effective alternative. Other possible placements include the 

header or footer of a website,
40

  or launch screens that appear when users open an app.
41

 

Thirdly, the size of the warning largely depends on its placement. Where a pop-up is used, it 

may be feasible in practice to display the warning across the entire screen. For instance, the 

cookie-consent banner commonly presented to Google Search users covers the full viewport 

before results are shown and requires an explicit choice (e.g. accepting or customising settings), 

thereby ensuring visibility at the moment of interaction. By contrast, if a warning is placed in 

a persistent location, such as a header, its size may be more contentious, as it could interfere 

directly with the user interface and experience. 

These considerations may also vary by device. Since CP forms part of online service 

delivery, CP Warnings should likewise be delivered electronically
42

 and adapted to a range of 

devices, including PCs, smartphones, and smart TVs. As screen dimensions and user 

interfaces differ across devices, the effective deployment of CP Warnings may likewise need 

to be tailored accordingly. 

 

 

 

 

 
37 For example, the pictures contained in Tobacco Warnings were created by external contractors and tested on 8,000 

participants across 10 EU Member States: see ‘Health Warnings’ (n 27). 
38 Idea drawn from article 12(7) of the GDPR. 
39 Daniel J Solove, ‘Introduction: Privacy Self-Management and the Consent Dilemma’ (2013) 126 Harvard Law Review 

1880, 1184–86. 
40 Idea drawn from the California Consumer Privacy Act Regulations, title 11, § 7013(c) (2018). 
41  Idea drawn from Japanese Personal Information Protection Commission and Ministry of Internal Affairs and 

Communications, ‘Guidelines on the Protection of Personal Information, etc in the Telecommunications Business’ 

(2025) art 51(4)(iii) <https://www.soumu.go.jp/main_content/000934677.pdf> accessed 10 June 2025. 
42 WP29, ‘Guidelines on Transparency’ (n 4) 21. 
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C. DEFINING THE NEGATIVE OBLIGATION FOR CP WARNINGS 

 

Under the TPD, the negative obligation prohibits the inclusion on tobacco products 

of any words or features that could mislead consumers by suggesting that the product is less 

harmful or confers health or lifestyle benefits—regardless of whether the information is 

factually accurate.
43

  By analogy, a negative obligation in the context of CP would prohibit 

online services from including any language or elements that may similarly mislead users.
44

 

Phrases implying reduced harm could include terms such as ‘less addictive’ or ‘less 

manipulative’. Language that implies a benefit might include ‘[w]e… personalize our products 

and services so that you have a better experience on X’.
45

 Even if such statements are based 

on scientific evidence and are factually correct, they would fall within the scope of the 

prohibition if they are likely to encourage the use of CP.
46

 

This form of regulation must be distinguished from the prohibition of dark patterns. 

On the one hand, dark patterns are already regulated under several EU instruments.
47

 While 

there is no universally accepted definition, ‘dark patterns’ are generally understood to be 

‘deceptive techniques used by online platforms to manipulate users’ behaviour, often without 

their knowledge or consent’.
48

 Illustrative practices include artificially induced urgency (such 

as deceptive countdown timers that are intended to compel immediate user action), 

misleading promotional content presented as neutral information, and psychological tactics 

designed to manipulate users’ emotional states, thereby undermining autonomous decision-

making.
49

  Since the adoption of the Unfair Commercial Practices Directive, regulatory 

attention to dark patterns has expanded across multiple EU instruments.
50

 That said, truthful, 

non-deceptive marketing (i.e. legitimate advertising that is compliant with EU law) is not, in 

itself, prohibited by the EU’s dark-pattern rules.
51

 On the other hand, the type of negative 

obligation that would concern us in the context of CP would apply regardless of 

 
43 TPD, recital 27, art 13(1); Philip Morris (n 23) para 161. 
44 This article does not address negative obligations outside online services, such as advertising, as they raise distinct 

issues. Tobacco promotion is regulated under Directive 2003/33/EC of the European Parliament and of the Council of 

26 May 2003 on the approximation of the laws, regulations and administrative provisions of the Member States relating 

to the advertising and sponsorship of tobacco products [2003] OJ L 152/16. 
45 ‘X Privacy Policy’ (X, 15 November 2024) <https://x.com/en/privacy> accessed 21 January 2025. 
46 Philip Morris (n 23) para 160. 
47 For example, the Unfair Commercial Practices Directive (Directive 2005/29/EC of the European Parliament and of 

the Council of 11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market and 

amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament 

and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council [2005] OJ L 

149/22), the Artificial Intelligence Act (Regulation (EU) 2024/1689 of the European Parliament and of the Council of 

13 June 2024 laying down harmonised rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) 

No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, 

(EU) 2016/797 and (EU) 2020/1828 [2024] OJ L), and the Digital Markets Act (Regulation (EU) 2022/1925 of the 

European Parliament and of the Council of 14 September 2022 on contestable and fair markets in the digital sector and 

amending Directives (EU) 2019/1937 and (EU) 2020/1828 [2022] OJ L 265/1), in addition to the DSA and the GDPR: 

see European Parliament, ‘Regulating Dark Patterns in the EU: Towards Digital Fairness’ (January 2025) 

<https://www.europarl.europa.eu/RegData/etudes/ATAG/2025/767191/EPRS_ATA(2025)767191_EN.pdf> accessed 

10 June 2025. 
48 European Parliament, ‘Regulating Dark Patterns in the EU’ (n 47). 
49 ibid. 
50 ibid. 
51 DSA, recital 67. 
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deceptiveness.
52

  It targets even non-deceptive statements that may nonetheless encourage 

consumption through positive messaging (e.g. statements about nicotine content or the 

presence or absence of additives), which are prohibited even when accurate.
53

 For this reason, 

such obligations are likely to be more contentious from the standpoint of restricting business 

freedom, particularly freedom of expression. The following discussion therefore focuses on 

this stricter category of negative obligation. 

In sum, for clarity of discussion, this article generally assumes that a CP Warning 

would comprise a short message conveying the risks of CP and a salient image illustrating 

these risks, be presented via a webpage pop-up, and exclude any messaging liable to mislead 

users about those risks. That said, other modalities are also considered where appropriate.  

 

III. THE NECESSITY OF CP WARNINGS 

 

A. MATERIAL RISKS CAUSED BY CP 

 

While CP may adversely affect users in various ways, this article focuses on two particularly 

significant risks: addiction and manipulation. Addiction is identified as the primary concern, 

not only because it undermines user well-being but also because it may intensify other CP-

related harms, including manipulation and health issues arising from prolonged use of online 

services. In 2023, the European Parliament adopted a resolution calling for action on online 

addiction, specifically referencing concerns associated with CP.
54

 The Australian Government 

likewise identified CP-induced addiction as a relevant factor in defining services subject to its 

social media restrictions.
55

 This form of addiction is often linked to the ‘rabbit hole effect’, 

whereby users repeatedly engage with multiple instances of similar content rather than 

gradually diversifying their media exposure and seeking dissimilar content—even when the 

initial interaction was prompted by algorithmic suggestions.
56

 CP reinforces this tendency by 

curating content that is aligned with users’ past behaviour, leading to prolonged engagement 

and immersion.
57

 

Manipulation presents a distinct threat, one that extends beyond individual users to 

democratic society at large.
58

 Following the Cambridge Analytica scandal, in which data from 

millions of Facebook users was harvested via a quiz app and repurposed for political 

micro‑targeting,
59

  the European Data Protection Supervisor (‘EDPS’) issued an Opinion 

identifying online manipulation (particularly political influence) as a critical concern for 

individuals’ autonomy and fundamental rights, as well as for the integrity of democratic 

 
52 Noémi Bontridder and Yves Poullet distinguish ‘disinformation’ (shared with intent to deceive) from ‘misinformation’ 

(without intent), noting that only the former is treated by EU institutions as requiring legislative and technical responses: 

Noémi Bontridder and Yves Poullet, ‘The Role of Artificial Intelligence in Disinformation’ (2021) 3 Data & Policy 

<https://doi.org/10.1017/dap.2021.20> accessed 6 September 2025.  
53 See TPD, art 13. 
54 European Parliament resolution of 12 December 2023 on addictive design of online services and consumer protection 

in the EU single market (2023/2043(INI)) [2024] OJ C/2024/4164, recitals L, M, para 9. 
55 See Online Safety Amendment (Social Media Minimum Age) Bill (n 14). 
56 Kaitlin Woolley and Marissa A Sharif, ‘Down a Rabbit Hole: How Prior Media Consumption Shapes Subsequent 

Media Consumption’ (2022) 59 Journal of Marketing Research 453, 466–67. 
57 ibid 467. 
58 DSA, recitals 69, 95, 104. 
59 See ‘Cambridge Analytica Raids’ (ICO) <https://ico.org.uk/for-the-public/ico-40/cambridge-analytica-raids/> accessed 

10 June 2025. 
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society.
60

 It outlined a three-stage mechanism—data collection, profiling, and microtargeting—

through which CP can be leveraged to influence individual behaviour.
61

 The European Data 

Protection Board (‘EDPB’) has since affirmed that CP carries risks of political manipulation, 

highlighting the potential misuse of personal data, including emotionally expressive posts.
62

 

These concerns are further exacerbated by the ‘filter bubble[]’ effect,
63

 in which individuals 

are exposed primarily to information that aligns with their existing views, encounter fewer 

opposing perspectives, and become enclosed within an informational comfort zone.
64

 

 

B. A RISK NOTICE IS NOT REQUIRED UNDER CURRENT EU LAW 

  

Although CP entails material risks, EU data protection law does not require service 

providers to inform users of them. Under the GDPR, controllers are generally not required 

to inform users of the risks associated with personal data processing.
65

 The only provision that 

is arguably relevant to CP risks is the duty to inform data subjects of ‘the significance and the 

envisaged consequences’ of automated decision-making (‘ADM’) ‘referred to in Article 22(1) 

and (4)’.
66

 During the legislative process, the scope of this information duty was narrowed. The 

EDPS had proposed a broader obligation to inform data subjects about ‘certain processing 

operations which have a particular impact on individuals’.
67

 The European Parliament then 

specified this as ‘profiling’
68

  and the Council ultimately confined the duty to ADM falling 

within article 22(1) and (4), which includes—but is not limited to—profiling.
69

 The final text 

therefore limits the duty to ADM covered by article 22, rather than all high‑impact processing, 

as originally envisaged. 

CP typically falls outside that scope. Article 22 of the GDPR applies to ADM that 

produces ‘legal effects’ or ‘similarly significantly affects’ data subjects. As CP generally does 

not produce legal effects, the relevant question is whether it may ‘similarly significantly affect[]’ 

users. Recital 71 of the GDPR offers examples, such as the ‘automatic refusal of an online 

credit application or e-recruiting practices without any human intervention’. Both examples 

concern decisions that relate to the formation of a credit agreement or an employment 

contract and therefore have effects comparable to ‘legal effects’. The Article 29 Data 

Protection Working Party (‘WP29’) Guidelines, which have served as a leading authority in 

 
60  EDPS, ‘Opinion 3/2018: EDPS Opinion on Online Manipulation and Personal Data’ (19 March 2018) 5–7 

<https://www.edps.europa.eu/sites/default/files/publication/18-03-19_online_manipulation_en.pdf> accessed 7 

September 2025. 
61 ibid 7–9. 
62 EDPB, ‘Guidelines 8/2020’ (n 10) para 12. 
63 EDPS, ‘Opinion 3/2018’ (n 60) 22. 
64
 Linxiang Lv, Khloe Qi Kang and Guanrong (Gus) Liu, ‘Prick “Filter Bubbles” by Enhancing Consumers’ Novelty-

Seeking: The Role of Personalized Recommendations of Unmentionable Products’ (2024) 41 Psychology & Marketing 

2355, 2355–56. 
65 Veale and Zuiderveen Borgesius (n 9) 248. 
66 GDPR, arts 13(2)(f), 14(2)(g). While recital 39 of the GDPR states that ‘[n]atural persons should be made aware of 

risks’, recitals are non-binding: Case C-136/04 Deutsches Milch-Kontor GmbH v Hauptzollamt Hamburg-Jonas [2005] 

ECR I-10095, para 32. 
67 Executive summary EDPS Opinion of 7 March 2012 on the data protection reform package [2012] OJ C192/7. 
68  European Parliament legislative resolution of 12 March 2014 on the proposal for a regulation of the European 

Parliament and of the Council on the protection of individuals with regard to the processing of personal data and on the 

free movement of such data [2017] OJ C378/399.  
69 Position (EU) No 6/2016 of the Council at first reading with a view to the adoption of a Regulation of the European 

Parliament and of the Council on the protection of natural persons with regard to the processing of personal data and 

on the free movement of such data, and repealing Directive 95/46/EC [2016] OJ C159/1. 
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interpreting article 22,
70

 define ‘similarly significant[]’ effects as those that are ‘sufficiently great 

or important to be worthy of attention’.
71

 Although the notion remains abstract, the WP29 

Guidelines substantiate it with examples, such as decisions affecting an individual’s financial 

circumstances, access to health services, or access to education.
72

 They also notably state that 

targeted advertising—typical of CP—does not, in many cases, reach this threshold.
73

  The 

underlying assumption is that ‘sufficiently great or important to be worthy of attention’ 

requires an impact that is comparable to a change in legal status or its equivalent: 

consequences that go beyond mere personalisation. On this basis, CP would generally not 

meet this threshold, as it typically involves tailoring content to user preferences without 

materially altering legal rights or other weighty interests.
74

 

Even if certain CP practices did ‘similarly significantly affect[]’ users and thereby fall 

within article 22(1) or (4) of the GDPR, it is still doubtful that controllers would be required 

to inform users of the associated risks. Articles 13(2)(f) and 14(2)(g) of the GDPR only require 

disclosure of ‘the significance and the envisaged consequences’ of such ADM. According to 

the WP29 Guidelines, this wording ‘suggests that information must be provided about 

intended or future processing, and how the automated decision-making might affect the data 

subject’.
75

 For example, an increase in insurance premiums based on monitoring of driving 

behaviour would fall within this scope.
76

 By contrast, CP-related risks depend on individual 

emotional responses and are difficult to predict. The wording, ‘the significance and the 

envisaged consequences’, appears to cover only outcomes that are specifically foreseeable to 

the controller, excluding those dependent on individual subjective factors. Indeed, the WP29 

Guidelines do not cite any examples of such subjective risks falling within this category. Thus, 

even if CP were classified as ADM under article 22 of the GDPR, service providers would 

still not be required to inform users of the risks. 

Indeed, some big-tech companies clearly act on the understanding that the GDPR 

does not require them to inform users of the risks associated with CP. For example, Apple 

lists ‘Personal Data Used for Personalization’ as a processing purpose, but explains that it 

‘does not use algorithms or profiling to make any decision that would significantly affect you 

without the opportunity for human review’.
77

  This suggests that Apple considers its CP 

practices to fall outside the scope of the ADM referred to in article 22(1) and (4) of the GDPR. 

Other EU data protection instruments similarly do not include any obligation to inform users 

of risks associated with CP. Article 5(3) of the ePrivacy Directive requires consent to the use 

 
70  See for example Olivia Tambou, ‘Art. 22 Automated Individual Decision-Making, Including Profiling’ in Indra 

Spiecker gen Döhmann and others (eds), General Data Protection Regulation: Article-by-Article Commentary (Nomos 

Verlagsgesellschaft 2023) 533–35; Reuben Binns and Michael Veale, ‘Is That Your Final Decision? Multi-Stage Profiling, 

Selective Effects, and Article 22 of the GDPR’ (2021) 11 International Data Privacy Law 319, 320–21. As for case law, 

the CJEU adopted a broad reading of article 22(1) but offered no general interpretation of ‘similarly significant[]’ effects 

in Case C-634/21 SCHUFA Holding (scoring), EU:C:2023:957, paras 44–51.  
71 WP29, ‘Guidelines on Automated Individual Decision-Making and Profiling for the Purposes of Regulation 2016/679’ 

(6 February 2018) 21 <https://ec.europa.eu/newsroom/article29/items/612053/en> accessed 6 September 2025. 
72 ibid. 
73 ibid. 
74 See Marco Almada, Juliano Maranhão and Giovanni Sartor, ‘Art 6(1)(f) Content personalisation’ in Spiecker gen 

Döhmann and others (eds) (n 70) 339. 
75 WP29, ‘Guidelines on Automated Individual Decision-Making’ (n 71) 26. In Dun & Bradstreet Austria, the CJEU 

interpreted ‘meaningful information about the logic involved’ (article 15(1)(h) of the GDPR) but not ‘the significance 

and the envisaged consequences’: Case C-203/22 Dun & Bradstreet Austria, EU:C:2025:117, paras 38–66. 
76 WP29, ‘Guidelines on Automated Individual Decision-Making’ (n 71) 26. 
77 ‘Apple Privacy Policy’ (Apple, 31 January 2025) <https://www.apple.com/uk/legal/privacy/en-ww/> accessed 10 June 

2025. 
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of cookies and similar technologies based on ‘clear and comprehensive information’, 

referencing the former Data Protection Directive (‘DPD’),
78

  but neither the DPD nor the 

GDPR requires notification of risks.
79

 The DSA imposes transparency obligations but likewise 

does not mandate that service providers inform users of the risks.
80

 

 

C. WHY A RISK NOTICE IS NOT REQUIRED UNDER CURRENT EU  

LAW 

 

The absence of a risk-notice obligation in current EU law can arguably be explained 

by the transparency principle—which governs information-provision obligations in data 

protection—being grounded primarily in a libertarian approach which does not require risk 

notices. Before delving into the details, it is important to clarify three key concepts that 

illuminate why risk notices are not required under current EU law: libertarian, paternalism, 

and libertarian paternalism. Under the libertarian approach, which embraces an individual’s 

‘freedom of choice’,
81

 the legislature relies on the individual’s decisions. The GDPR grants 

data subjects multiple rights to control their personal data.
82

 This aspect of the GDPR reflects 

a libertarian orientation,
83

 as it assumes that individuals will protect their data by deciding for 

themselves whether to exercise those rights. By contrast, the paternalistic approach aims to 

‘influence the choice’ of people for their own good.
84

 One example of this is Australia’s social 

media restriction, which limits liberty (no opt-out for minors) for minors’ benefit without their 

consent. Libertarian paternalism was developed to reconcile these two positions: it is ‘an 

approach that preserves freedom of choice but that authorizes both private and public 

institutions to steer people in directions that will promote their welfare’.
85

  Unlike pure 

libertarianism, which insists on freedom of choice, libertarian paternalism accepts some 

influence over how choices are framed, whereas, unlike traditional paternalism, it preserves 

individuals’ ability to choose.
86

  Tobacco Warnings reflect this approach: they aim to steer 

individuals away from smoking, while preserving their freedom to smoke.
87

 

 
78  Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of 

individuals with regard to the processing of personal data and on the free movement of such data [1995] OJ L 281/31 

(‘DPD’). See for example Planet49 (n 7) para 46; EDPB, ‘Guidelines 2/2023 on Technical Scope of Art 5(3) of ePrivacy 

Directive’ (version 2.0, 7 October 2024) <https://www.edpb.europa.eu/system/files/2024-

10/edpb_guidelines_202302_technical_scope_art_53_eprivacydirective_v2_en_0.pdf> accessed 6 September 2025. 
79  See for example DPD, art 10; GDPR, art 13; Planet49 (n 7) paras 72–81; ‘What Are the PECR Rules?’ (ICO) 

<https://ico.org.uk/for-organisations/direct-marketing-and-privacy-and-electronic-communications/guidance-on-the-use-

of-storage-and-access-technologies/what-are-the-pecr-rules/> accessed 9 June 2025. 
80 DSA, arts 27, 35(1)(i), 39. 
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The absence of a risk notice obligation under current EU law arguably lies in the 

libertarian approach adopted in the transparency principle. It is this principle that primarily 

grounds the duty of those accountable for data processing (for CP, online service providers) 

to provide information to users.
88

 The aim of the transparency principle is to make internal 

operations within service providers transparent to users.
89

 Accordingly, what must be provided 

is information that already exists within the controller and that users would not otherwise be 

able to access; conversely, it does not require the notification of information that does not 

exist within the service provider (such as risks that are not apparent without an assessment of 

the processing). For example, under articles 13 and 14 of the GDPR—on which privacy 

notices are typically based—most of the required information, such as the identity of the 

controller and the purposes of processing, fits within this transparency model: disclosure of 

information already held by the controller that would otherwise be inaccessible to users. This 

approach retains merit despite the absence of risk notification: it reduces information 

asymmetries between service providers and users and enables informed consent
90

 and other 

decisions—for example, whether to begin or continue using a service, adjust personalisation 

settings, or exercise data subject rights (such as access or erasure). It is based on the premise 

that, once empowered by being properly informed of information that is already held by the 

controller, users can make rational decisions about their data;
91

 in this way, the transparency 

principle is rooted in a libertarian approach.
92

 

By contrast, imposing an obligation to notify users of risks would require a shift 

towards a more paternalistic approach. Under the transparency principle, a duty to provide 

information to users on CP-related risks is not required, as such risks—rather than the 

description of internal operations—do not necessarily exist within the controller’s knowledge. 

Libertarians would not require risk notices, as they assume that users can decide for 

themselves whether to engage with CP, thereby understanding such risks as being general risks 

inherent in the purposes of processing that have already been disclosed. Certainly, the 

obligation to provide information under EU data protection law is arguably not purely 

libertarian. Even within articles 13 and 14 of the GDPR, controllers are required to inform 

data subjects of their rights under the GDPR (such as the right of access or erasure
93

) even 

though these rights are granted by law and users could learn of them independently by reading 

the GDPR. In a world where all data subjects were perfectly rational, this obligation would be 

unnecessary. Its existence reflects a partially paternalistic element within these information 

obligations. 

Yet, at its core, the transparency principle is grounded in a libertarian approach, which 

helps to explain why risk notices are not required under current EU law—libertarians do not 

see such notices as necessary and view them as an undue burden on businesses. To introduce 

CP Warnings into EU data protection law, the legislature would need to consider whether the 

information obligation can normatively shift towards a more paternalistic model—one that 
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entails some interference with fundamental rights—beyond the traditional bounds of 

libertarian transparency. 

 

D. USERS SHOULD BE INFORMED OF THE RISKS 

 

Although a risk notice is not currently required under EU data protection law, CP 

Warnings are highly necessary to raise awareness of the risks associated with CP. This is 

particularly important in the light of the pervasive influence of CP-enabled services in modern 

society and the potential severity of the associated harms. 

In a digital environment where certain platforms exercise substantial power and may 

significantly affect users’ rights,
94

 individuals must be equipped with appropriate knowledge of 

the risks of CP. This is especially important given that the legal basis for CP is typically user 

consent.
95

 Yet the robustness of that consent can be called into question if users are unaware 

of the risks associated with CP. Meta’s recent announcement that it would discontinue fact-

checking practices illustrates a potential vulnerability:
96

 if platforms no longer take active steps 

to mitigate disinformation, it becomes easier for actors seeking to manipulate public opinion 

to disseminate false or misleading content through services such as Facebook and Instagram. 

Even where platforms are subject to regulatory obligations to mitigate risk (such as fact-

checking or content moderation
97

), it cannot be assumed that these will be consistently or 

effectively implemented. In some cases, platforms may even be incentivised to disregard such 

obligations if doing so furthers important commercial or political interests. It is therefore 

increasingly necessary for individuals to be able to identify and respond to risks independently. 

Nonetheless, many data subjects may not be aware of the risks associated with CP. 

While privacy notices are required to include the purposes of data use,
98

  some users 

(particularly, but not exclusively, children) may not be able to infer the associated risks from 

such information. In fact, the presentation of CP in privacy notices often emphasises benefits 

to the user, such as improved personalisation or enhanced experience.
99

 This emphasis may 

not only obscure the risks but also operates as a form of persuasion, encouraging users to 

engage with CP rather than prompting critical reflection on its potential harms. Given the 

significant commercial value of legally collected personal data, it is understandable that some 

service providers are incentivised to present CP in a favourable light in order to maximise 

user consent. 

Even for users who are already aware of the risks, CP Warnings could still be valuable. 

Research has shown that tobacco warnings continue to discourage smoking behaviour even 

among individuals who already understand the health risks.
100

  As the risks associated with 

tobacco are arguably far more widely recognised than those of CP, CP Warnings may be even 

more effective in enhancing risk salience for a broader range of users. Although differences 

in the gravity of the risks may limit the analogy, the likely effectiveness of CP Warnings should 
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97 See for example DSA, arts 34, 35. 
98 GDPR, arts 13(1)(c), 14(1)(c). 
99 For example, the privacy policy of X states that ‘[w]e also use the information we collect to improve and personalize 

our products and services so that you have a better experience on X’: see n 45. 
100 See for example Vardavas (n 22) 199; Opazo Breton and others (n 22) 197; Australian Government Department of 
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Beyond Transparency        47 

be assessed through scientific research and the warning’s modality can be tailored accordingly, 

as in the legislative process for tobacco warnings.
101

 

While various regulatory initiatives and platform-led measures
102

  have focused on 

protecting children, adults are also at risk of being affected by CP without fully understanding 

its implications. It is unrealistic to assume that individuals will automatically become capable 

of recognising such risks upon reaching adulthood. Indeed, the sudden withdrawal of child-

specific protections may make some adults more vulnerable. Importantly, introducing CP 

Warnings does not raise the same concerns about restricting access to, or limiting users’ 

freedom to engage with, CP that more paternalistic regulatory interventions (such as 

Australia’s minimum‑age prohibition on under‑16s holding social‑media accounts) might 

entail. Instead, a warning requirement preserves user choice while making risks salient at the 

point of deciding whether to accept or refuse CP. Furthermore, under the GDPR, the 

processing of personal data relating to children requires parental consent,
103

 making the risk 

awareness of parents critical to protecting children’s data and mitigating CP-related harms. 

Accordingly, users should be informed of the risks through CP Warnings. While it 

may be argued that reliance on users to assess such risks is itself problematic,
104

 that broader 

question lies outside the scope of this article. 

 

E. SUMMARY AND TRANSITION: FROM NECESSITY TO 

PERMISSIBILITY 

 

This section has identified two material risks arising from CP: addiction and 

manipulation. Despite these risks, EU data protection law does not require online service 

providers to warn users about them. The GDPR’s information duties relating to automated 

decision-making apply only where decisions produce legal effects or similarly significant 

effects—a threshold that typical CP does not meet—and, even where this threshold is met, the 

duty extends only to ‘the significance and the envisaged consequences’ of the decision, not to 

subjective risk effects. Other EU data protection instruments likewise do not mandate CP-

related risk notices. This gap was explained by the transparency principle’s essentially 

libertarian orientation: online service providers must disclose information already within their 

knowledge to reduce information asymmetries and enable autonomous user choice, not 

communicate risk assessments. 

Against that backdrop, this section argued that CP Warnings should be provided 

under EU law. Given the pervasiveness of CP-enabled services and incentives to present CP 

favourably, many users will not infer risks from standard notices; warnings would make those 

risks salient at the point of decision while preserving user choice. They may be valuable even 

for users who are already aware of the risks, without the restriction inherent in paternalistic 

measures such as a social-media ban. The need spans both children and adults, with parental 

awareness being especially relevant where children’s data is concerned. 

Crucially, the very reason why the current law does not require risk notices—the 

libertarian orientation of transparency—also bears on the permissibility assessment: 
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introducing CP Warnings turns on whether a normative shift towards a libertarian paternalistic 

information model—entailing some interference with fundamental rights—can be made 

beyond transparency. The next section evaluates whether that shift can overcome potential 

legal obstacles under EU law. 

 

IV. THE PERMISSIBILITY OF CP WARNINGS 

 

A. FORESEEABLE LEGAL CHALLENGES BY ANALOGY WITH  

TOBACCO CASE LAW 

 

The validity of Tobacco Warning requirements has been challenged in several cases before 

the CJEU, including British American Tobacco 105

  under the 2001 Directive, and Philip 

Morris106

 and Planta Tabak107

 under the TPD. In each instance, tobacco companies questioned 

the validity of those directives, including the warning obligations, before national courts, which 

then referred the matter to the CJEU.
108

 The CJEU upheld the lawfulness of the measures in 

all three cases. 

These cases raised a broad range of questions concerning the validity of the Tobacco 

Warning regime. First, it was argued that article 114 of the Treaty on the Functioning of the 

European Union (‘TFEU’), the legal basis chosen by the legislature, did not provide an 

adequate foundation for the measures.
109

  Secondly, the obligations were challenged as 

infringing the principles of subsidiarity
110

 and proportionality
111

 under article 5 of the Treaty on 

European Union (‘TEU’). Finally, the warning requirements were alleged to infringe 

fundamental rights,
112

 in particular the right to freedom of expression and information under 

article 11 of the Charter of Fundamental Rights of the European Union (‘CFR’) in relation to 

the negative obligation.
113

 

 
105 British American Tobacco (n 23). 
106 Philip Morris (n 23). 
107 Planta Tabak (n 23). 
108 See for example Philip Morris (n 23) paras 25–28; ibid paras 15–28; British American Tobacco (n 23) paras 24–27. 
109 Philip Morris (n 23) paras 96–105; British American Tobacco (n 23) paras 42–99. 
110 British American Tobacco (n 23) paras 173–85. 
111 Philip Morris (n 23) paras 146–67, 192–212; ibid paras 122–25, 131, 141. 
112 Philip Morris (n 23) paras 146–63. 
113 The right to property in article 17 of the Charter of Fundamental Rights of the European Union [2000] OJ C364/1 
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article does not address it. This is because the reasoning largely parallels that under proportionality (British American 
Tobacco (n 23) para 150; Ferdinand Wollenschläger, ‘Article 17(1) – Right to Property’ in Steve Peers and others (eds), 

The EU Charter of Fundamental Rights: A Commentary (Hart Publishing 2014) 483–84), and the right to freedom of 

expression and information presents the more demanding test: see for example British American Tobacco (Investments) 

Ltd (n 23), Opinion of AG Geelhoed, para 263; Philip Morris (n 23), Opinion of AG Kokott, para 231. The issues 

relating to the following provisions, as well as the interpretation of particular provisions of the Directives, were also raised 

in the tobacco cases, but they are not examined further here: some have no analogue in the context of CP Warnings, 

and others could only arise depending on the form and detail of any future legislative measures. These include, in British 
American Tobacco, articles 296 and 345 of the TFEU (Consolidated Version of the Treaty on European Union [2008] 

OJ C115/13), article 20 of the Agreement on Trade-Related Aspects of Intellectual Property Rights (adopted 15 April 

1994, entered into force 1 January 1995) 1869 UNTS 299, and misuse of powers; in Philip Morris, articles 290 and 291 

of the TFEU, and the principle of legal certainty; and in Planta Tabak, the principle of legal certainty, the principle of 

equal treatment, and article 34 of the TFEU: see British American Tobacco (n 23) para 25; Philip Morris (n 23) para 

28; Planta Tabak (n 23) para 28. 
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The following subsections assess whether imposing CP Warnings would be 

compatible with these principles and rights under EU law.
114

 While, in theory, other issues 

might be raised in relation to the requirement of CP Warnings, this focus is both necessary 

and sufficient, as these issues—legal basis, subsidiarity, proportionality, and fundamental 

rights—represent the core legal questions that EU law ordinarily requires to be assessed when 

determining the validity of legislative measures,
115

 including the contentious issue of freedom 

of expression. 

 

B. LEGAL BASIS 

 

While in Philip Morris and British American Tobacco, the CJEU found that article 

114 of the TFEU is the legal basis for the rules on Tobacco Warnings,
116

 it cannot be the basis 

for the rules on CP Warnings. Nevertheless, the EU legislature may instead rely on article 

16(2) of the TFEU for the rules on CP Warnings. Article 114(1) of the TFEU empowers the 

Parliament and Council to approximate Member States’ laws whose object is the 

establishment and functioning of the internal market. Recourse to this article is justified only 

where a measure genuinely aims to improve the conditions for the establishment and 

functioning of the internal market,
117

 and—if it seeks to forestall future barriers—only where 

such obstacles are likely and the measure is designed to prevent them.
118

 In the TPD, real 

disparities in Member States’ rules were recorded and addressed, which provided the basis 

for reliance on that article.
119

 By contrast, for CP Warnings no comparable pattern of divergent 

national rules is evidenced, and the rationale advanced here is mitigation of the risks of 

addiction and manipulation, rather than internal market integration. While article 114 of the 

TFEU is extensively used, including in the area of data protection (e.g. in the DSA and the 

Digital Markets Act), it has been criticised for a ‘competence creep’ and is not a general 

legislative power.
120

 

Instead, article 16(2) of the TFEU is the better fit. It empowers the Parliament and 

Council to establish the rules ‘relating to the protection of individuals with regard to the 

processing of personal data by Union institutions, bodies, offices and agencies, and by the 

Member States when carrying out activities which fall within the scope of Union law’.
121

 

Because CP Warnings are intended to address the risks arising from the processing of 

personal data,
122

  they relate to the protection of individuals with regard to that processing. 

While the text of that article seems to limit the covered processing to certain activities by the 

EU or Member States, that article can serve as the basis for an omnibus EU data protection 
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Maximillian Schrems, EU:C:2020:559, paras 98–100. 
115 See Commission, ‘Commission Staff Working Document: Better Regulation Guidelines’ SWD (2021) 305 final, 36. 
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114 TFEU’ in Manuel Kellerbauer, Marcus Klamert and Jonathan Tomkin (eds), The EU Treaties and the Charter of 
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regime, applying to both the private and public sectors.
123

 This reading is endorsed by the 

CJEU in EU-Canada PNR Agreement: the court held that article 16(2) of the TFEU 

‘constitutes… an appropriate legal basis where the protection of personal data is one of the 

essential aims or components’ of the rules.
124

  Advocate General (‘AG’) Mengozzi likewise 

stated that article 16(2) is ‘the legal basis for all rules adopted at EU level relating to the 

protection of individuals with regard to the processing of their personal data’.
125

  He also 

rejected a ‘strictly literal interpretation’ of article 16(2) to limit its coverage to certain activities 

by the EU or Member States, as it ‘would be tantamount to splitting up the system for the 

protection of personal data’ and ‘run counter to the intention of the High Contracting Parties 

to create, in principle, a single legal basis expressly authorising the EU to adopt rules relating 

to the protection of the personal data of natural persons’.
126

 This reading aligns with legislative 

practice: the GDPR itself rests on article 16 of the TFEU
127

  regardless of the fact that it 

obviously regulates the processing of personal data by private entities for the protection of 

individuals.
128

 The proposed ePrivacy Regulation also relied on the same article.
129

 Accordingly, 

article 16(2) of the TFEU can serve as the legal basis for a CP Warning mandate. 

 

C. THE PRINCIPLE OF SUBSIDIARITY 

 

The principle of subsidiarity applies where exclusive competence is not conferred on 

the EU.
130

 It applies to the rules on CP Warnings because their legal basis, article 16(2) of the 

TFEU, does not confer exclusive competence (likewise in the tobacco context).
131

 Where it 

applies, under article 5(3) of the TEU, EU action is permitted only if and in so far as the 

objectives of the proposed action cannot be sufficiently achieved by the Member States, but 

rather can, by reason of the scale or effects of the proposed action, be better achieved at EU 

level. In British American Tobacco, the CJEU confirmed that the 2001 Directive’s objective 

is to eliminate the barriers raised by the differences that still exist between the Member States 

on tobacco products, while ensuring a high level of health protection, and it cannot be 

sufficiently achieved by the Member States individually and could be better achieved at EU 

level. 

For CP Warnings, the same concern is sharper: online services incorporating CP 

operate at cross-border scale by design; unilateral national warning regimes would fragment 

compliance and leave cross-border users unevenly protected, so Member States’ action alone 

would not sufficiently achieve the objective in a digital single market. The Commission made 

the same point on subsidiarity when proposing the GDPR: the fundamental right to data 
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agreement: Commission, ‘Communication from the Commission to the European Parliament, the Council, the 

European Economic and Social Committee and the Committee of the Regions’ COM (2025) 45 final. 
130 Consolidated Version of the Treaty on European Union [2016] OJ 202/01, art 5(3). 
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protection requires ‘the same level of data protection throughout the Union’ and, absent 

common EU rules, different national levels would arise and restrict cross-border data flows.
132

 

Given that CP Warnings have an effect on those inherently cross-border data-processing 

practices and would otherwise lead to fragmented protection, a CP Warning rule would not 

breach subsidiarity. 

 

D. THE PRINCIPLE OF PROPORTIONALITY 

 

In Philip Morris, following British American Tobacco,
133

 the CJEU appeared to apply 

the commonly cited three-pronged test for proportionality: appropriateness, necessity, and 

proportionality stricto sensu.
134

 It held that acts of the EU institutions must (i) ‘be appropriate 

for attaining the legitimate objectives pursued by the legislation at issue’ and (ii) ‘not exceed 

the limits of what is necessary in order to achieve those objectives; when there is a choice 

between several appropriate measures, recourse must be had to the least onerous, and the 

disadvantages caused must not be disproportionate to the aims pursued’.
135

  Point (i) 

corresponds to the requirement of appropriateness, while point (ii) encompasses both 

necessity and proportionality stricto sensu. As Marcus Klamert has observed, the court often 

applies the three requirements in a condensed manner, with proportionality stricto sensu 

frequently being underdeveloped or left implicit.
136

  Indeed, the court in Philip Morris 

appeared to assess proportionality stricto sensu within the broader discussion of necessity.
137

 It 

is therefore submitted that the structure of the test adopted in Philip Morris is consistent with 

the case law and is likewise applicable to CP Warnings. 

In addition, the court in Philip Morris—consistent with British American Tobacco138

 

and other cases
139

—recognised that the EU legislature enjoys broad discretion in judicial review 

under the proportionality principle in areas involving complex assessments. These include 

matters entailing ‘political, economic and social choices’ for which the legislature is called 

upon to undertake ‘complex assessments’.
140

 If the legality of CP Warnings were challenged, 

such measures would likely fall within this category and attract the same deferential standard 

of review. This conclusion is supported by several considerations. First, broad discretion is 

generally recognised across many areas of EU law, as ‘many Treaty articles will be of this 

nature’.
141

  Secondly, in Philip Morris, AG Kokott acknowledged that the legislature faced 

‘complex economic, social and political questions’ without needing to examine specific 

evidence.
142

 This suggests that, as with Tobacco Warnings, discretion is likely to be recognised 

in the CP context, where regulation involves balancing social impact, economic interests, and 
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political resistance—particularly from dominant digital service providers. Thirdly, in 

WebGroup Czech Republic,
143

 the scope of legislative discretion was discussed in the context 

of article 39 of the DSA, which requires very large online platforms to disclose certain 

information about online advertising. While the President of the General Court did not 

directly rule on this issue, the Commission, acting as defendant, argued that such measures 

fall within the legislature’s broad discretion, as they involve ‘political, economic and social 

choices’ and ‘complex assessments and evaluations’.
144

  Although the Commission is not a 

judicial authority, its position remains noteworthy given the relevance to transparency 

obligations in online services. Taken together, these factors suggest that the EU legislature 

would likely be afforded broad discretion in adopting rules requiring CP Warnings. 

That breadth of discretion significantly affects the intensity of judicial review. Where 

broad discretion is recognised, the court moderates the intensity within the framework of the 

ordinary three-pronged test,
145

  applying it deferentially and asking whether the measure is 

either (i) manifestly inappropriate for attaining the objective, or (ii) manifestly exceeds what is 

necessary to achieve it.
146

  The next two sub-sections apply this deferential review to assess 

whether imposing a positive obligation to display CP Warnings would infringe the principle 

of proportionality. 

 

(i) ‘Manifestly Inappropriate for Attaining the Objective’ 

 

In Philip Morris, the CJEU concluded that the affixing of large combined health 

warnings was not manifestly inappropriate,
147

  relying in part on Guidelines issued by the 

FCTC.
148

 These Guidelines emphasise that large pictorial warnings are more likely to attract 

attention, evoke emotional responses, and effectively communicate health risks—particularly 

to vulnerable groups, such as children, young people, and individuals with low literacy.
149

 They 

are also seen as more effective over time.
150

 It has been noted that the court relied heavily on 

the FCTC in its proportionality assessment.
151

 

With respect to CP Warnings, their objectives include the prevention of addiction 

and manipulation, as discussed in Section III.A. These two risks require separate 

consideration, as different warning content (both textual and visual) would be necessary in 

each case. Regarding addiction, while some relevant discussions have taken place within the 

WHO,
152

  no international organisation has yet endorsed CP Warnings as appropriate, in 
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contrast to the position taken on Tobacco Warnings. Although it would be ideal for such 

support to emerge, the absence of international endorsement does not preclude a finding of 

appropriateness. The provision of information is widely recognised as an appropriate tool for 

empowering users under various EU data protection laws—including the GDPR, the ePrivacy 

Directive, and the DSA—and forms the core of the transparency principle. Moreover, in 

British American Tobacco, the CJEU upheld the appropriateness of positive obligations 

without referring to the FCTC or other scientific evidence.
153

  This may indicate that the 

threshold for appropriateness in the context of health warnings is not particularly high. On 

this basis, it is unlikely that a positive obligation to provide CP Warnings targeting addiction 

would be considered manifestly inappropriate. 

By contrast, the case for CP Warnings targeting manipulation is more difficult to 

establish. The evidentiary basis is weaker than for addiction, and it may be questioned whether 

CP gives rise to manipulation to a degree that warrants legal intervention.
154

 Nonetheless, it has 

been suggested that the court in Philip Morris accepted the precautionary principle by 

deferring to the legislature’s discretion in a context of emerging and incomplete evidence.
155

 

Under case law, the precautionary principle entails that, ‘where there is uncertainty as to the 

existence or extent of risks to human health, protective measures may be taken without having 

to wait until the reality and seriousness of those risks become fully apparent’.
156

 While this 

precautionary approach is most commonly associated with public health,
157

  it can arguably 

extend to the risk of manipulation, given the scientific uncertainty surrounding such harms.
158

 

A precautionary stance may also be warranted because manipulation may infringe upon 

individual autonomy and undermine democratic processes in ways that are difficult to rectify 

once harm occurs.
159

  The EDPS has explicitly stated that the precautionary principle is 

applicable in the field of data protection.
160

 

Some might argue that manipulation is not unique to CP and can also be observed in 

familiar practices, such as traditional advertising. What distinguishes CP, however, is the large-

scale, opaque, and algorithmically personalised optimisation of content, which can entrench 

selective exposure and heighten susceptibility to influence via the ‘filter bubble’ effect. Given 

the breadth of legislative discretion, it is therefore submitted that a positive obligation aimed 

at addressing manipulation would also be unlikely to be deemed manifestly inappropriate. 
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(ii) ‘Manifestly Exceeds What Is Necessary to Achieve it’ 
  

In Philip Morris, the CJEU again relied on the FCTC Guidelines when assessing the 

necessity of Tobacco Warnings and held that the legislature had not acted arbitrarily.
161

  It 

further noted that sufficient space remained on tobacco packaging to communicate with 

consumers and that any restriction had to be weighed against the requirement ‘to ensure a 

high level of human health protection in an area characterised by the toxicity of the product 

concerned and its addictive effects’.
162

  This part of the judgment appears to address 

proportionality stricto sensu, suggesting that the court placed considerable weight on the 

inherent toxicity of tobacco and its impact on public health. Additionally, in her Opinion, AG 

Kokott rejected the argument that a prohibition on sales to minors would constitute a less 

restrictive alternative. She reasoned that such a measure would apply only to young people, 

whereas Tobacco Warnings reach all age groups, and that age limits are easily circumvented 

and difficult to enforce.
163

 

Turning to CP Warnings, it would again be preferable if international organisations, 

such as the WHO, were to endorse specific standards. However, even in the absence of such 

endorsement, the EU legislator remains entitled to determine appropriate standards at its 

discretion, provided that they are supported by sufficient evidence to avoid arbitrariness. On 

the one hand, CP does not directly affect physical health in the way that tobacco does, but it 

may still pose indirect risks to health and well-being through the development of addictive 

behaviours. In the case of manipulation, the consequences may be even more serious, 

particularly for democratic society, as manipulation can impair individual autonomy and 

democratic participation. While the nature of the risks posed by CP differs from those posed 

by tobacco, EU institutions and several jurisdictions have recognised them as significant, as 

discussed in Section III.A, and that difference in kind does not in itself preclude relying on 

those risks to ground necessity in the present proportionality analysis. On the other hand, the 

impact of CP Warnings on businesses will depend on the standards adopted. Unlike tobacco 

products, CP operates in a digital environment, and excessive visual intrusion (such as 

warnings occupying 65 per cent of the screen) could unnecessarily impair the user experience 

and, by extension, the ability of businesses to retain users. By contrast, pop-ups or banners 

appearing on a user’s first visit—similar to those currently used for cookie consent—would 

likely be far less burdensome.
164

 It is true that CP Warnings may have a stronger deterrent 

effect than cookie banners, insofar as users who are made aware of the associated risks may 

decline cookies or similar technologies, thereby disabling CP. Nonetheless, given the 

significance of the interests at stake and the broad discretion afforded to the legislature, it is 

unlikely that a CP Warning standard would be considered manifestly unnecessary under 

judicial review. 

As in the tobacco context, businesses might argue that restricting personalisation for 

younger users constitutes a less restrictive alternative. However, as has been noted in debates 

on social media regulation, such restrictions are often easy to circumvent and difficult to 
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enforce.
165

 Moreover, as discussed in Section III.D, limiting interventions to younger users is 

inadequate. In Philip Morris, the court identified ‘low-literacy populations’ as another 

vulnerable group warranting protection.
166

 Comparable vulnerabilities exist in the context of 

CP, where such individuals may be equally susceptible to manipulation by addictive design. 

Accordingly, if the legislature were to adopt CP Warnings based on reasonable 

evidence, it is unlikely that such a measure would ‘manifestly go beyond what is necessary to 

attain the objective’ or otherwise infringe the principle of proportionality. 

 

E. FREEDOM OF EXPRESSION AND INFORMATION 

 

In Philip Morris, the CJEU confirmed that the right to freedom of expression and 

information covers ‘the dissemination by a business of commercial information, including in 

the form of advertising’ and, in particular, ‘the use by a business, on the packaging and 

labelling of tobacco products, of indications such as those covered’ by the TPD’s negative 

obligation.
167

  The court also acknowledged that this negative obligation constituted an 

interference with the commercial freedom of expression and information enjoyed by 

businesses.
168

 As this right is equally protected in the digital environment,
169

 a negative obligation 

concerning CP would likewise amount to an interference with service providers’ freedom of 

expression and information. 

The court went on to outline the test for determining whether such interference is 

justified. This test requires the following: that (i) the limitation must be provided for by law; 

(ii) it must respect the essence of the rights and freedoms; (iii) it must actually meet objectives 

of general interest recognised by the EU or the need to protect the rights and freedoms of 

others; and (iv) it must comply with the principle of proportionality, including necessity.
170

 The 

following sub-sections apply this four-part test to the negative obligation relating to CP, with 

the exception of the first criterion, which poses no issue where the measure is grounded in 

EU law.
171

 

 

(i) Respect for the Essence of Rights and Freedoms 

 

The second requirement concerns whether the essence of the right to freedom of 

expression and information is affected. In Philip Morris, the court held that the negative 

obligation under the TPD did not impair the essence of this right, as the measure was ‘far 

from prohibiting the communication of all information about the product’, given the limited 

scope of the restriction in both the area it covers (on-pack labelling) and the content it 

prohibits (specified ‘elements and features’ only).
172

 Although the CJEU’s general approach to 
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the concept of ‘essence’ remains unclear,
173

  its reasoning in this case is consistent with 

Deutsches Weintor 174

  and Société Neptune Distribution,
175

  both of which concerned 

restrictions on commercial advertising under the CFR.
176

 

In the context of CP, the negative obligation would similarly target only a narrow 

category of expression—namely, representations that downplay risks or promote the benefits 

of CP. While the regulated space may be broader—encompassing multiple webpages rather 

than a single product package—the scope of the restriction remains confined in terms of 

content. As such, it is far from prohibiting all communication with users and would therefore 

not be considered to affect the essence of the freedom of expression and information. 

 

(ii) Legitimate Aim and Suitability of the Measure 

 

The third requirement specifically assesses (i) whether the aim of the measure falls 

within the scope of article 52 of the CFR and (ii) whether the measure is suitable to achieve 

that aim.
177

 

With respect to the first limb, article 52 of the CFR permits limitations on 

fundamental rights where they pursue an objective of ‘general interest recognised by the 

Union’ or serve to protect ‘the rights and freedoms of others’. According to the Charter 

Explanations, the term ‘general interest’ broadly encompasses the objectives protected under 

the TEU and the TFEU
178

 and has been described as ‘potentially limitless’ in its reach.
179

 In 

the case of CP, the objective of the proposed negative obligation falls within the scope of data 

protection under article 16 of the TFEU, as discussed in relation to the legal basis. 

Furthermore, addressing addiction specifically falls within the established EU commitment to 

safeguarding public health, much like tobacco regulation.
180

  As for manipulation, it may 

threaten democratic integrity—undermining ‘democracy’ as protected under article 2 of the 

TEU
181

—and interfere with the right to vote and to free elections under article 39 of the CFR.
182

 

Outside of the political domain, manipulation may also affect the freedom of thought under 

article 10(1) of the CFR
183

  and may contribute to discriminatory outcomes by amplifying 

hostility against particular social groups.
184

  These harms fall squarely within the kinds of 

objectives recognised under article 52 of the CFR. 

As to the second limb—suitability—although the causal link between CP and the 

identified harms may be less direct than in the case of tobacco, the legal threshold requires 
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only a rational connection, not definitive proof.
185

  The negative obligation would serve to 

ensure that users are not misled about the potential risks associated with CP, thereby 

promoting greater awareness—particularly when such awareness is supported by CP Warnings 

required under the positive obligation—and possibly reducing user exposure to such risks. 

Even if the effect varies depending on individual user characteristics, such as awareness, this 

is sufficient to satisfy the suitability requirement. 

 

(iii) Compliance with the Principle of Proportionality 

 

The fourth requirement examines whether the EU legislature has struck a ‘fair 

balance’ between freedom of expression and information and the objective pursued.
186

  In 

Philip Morris, the court applied this test and emphasised the obligation to ensure a ‘high level 

of human health protection’ under both the CFR and the TFEU.
187

 Although manipulation in 

the context of CP may not fall strictly within the field of health, the fair balance test generally 

applies in situations where multiple fundamental rights are at stake.
188

  Indeed, it has been 

invoked in cases involving competing rights, such as the freedom to receive information
189

 and 

the right to respect for private life.
190

 Accordingly, the test is applicable to both addiction and 

manipulation. 

Under the fair balance test, the legislature enjoys less discretion than under the 

general proportionality standard. AG Kokott supported this view, drawing on European 

Court of Human Rights jurisprudence
191

 and noting the foundational importance of freedom 

of expression in democratic societies.
192

  In practice, industry stakeholders have resisted 

negative obligations concerning non-deceptive content, arguing that ‘deceptive practices’ must 

be distinguished from ‘legitimate online persuasive methods’.
193

 As a result, the fair balance 

test must be applied with particular rigour and care. Under this test, the court in Philip Morris 

appeared to endorse a ‘libertarian paternalistic’ approach.
194

 As discussed in Section III.C, 

libertarian paternalism is ‘an approach that preserves freedom of choice but that authorizes 

both private and public institutions to steer people in directions that will promote their 

welfare’,
195

  and Tobacco Warnings, including negative obligations, reflect this approach.
196

 

Proponents of libertarian paternalism argue that individuals’ choices are often not fully 

rational, as shown by psychological and economic research.
197

 The court acknowledged this 

rationale, referring to the vulnerability of tobacco users (because of addiction) to misleading 
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elements and features suggesting that the product is less harmful or that it confers health or 

lifestyle benefits, which are prohibited under the TPD.
198

 It further justified the measure by 

pointing to ‘the proven harmfulness of tobacco consumption, by the addictive effects of 

tobacco and by the incidence of serious diseases’.
199

 These considerations imply that the court 

required a high level of necessity—including the need to protect vulnerable individuals—to 

justify a libertarian paternalistic measure under the fair balance test. 

The negative obligation concerning CP similarly reflects a libertarian paternalistic 

approach: it aims to steer users away from engaging with CP without rational reflection, while 

stopping short of prohibition. The key question, then, is whether a sufficiently high level of 

necessity exists to justify this regulatory intervention. In this context, vulnerability arises from 

online addiction, which may impair users’ ability to assess risks or exercise autonomous 

choice, thus supporting regulation aimed at both addiction and manipulation. However, 

unlike tobacco, the harms associated with CP are less clearly evidenced and no international 

framework comparable to the FCTC has been established.
200

  Moreover, whereas tobacco 

directly affects physical health, the impact of CP tends to be more variable and indirect, often 

depending on subjective user characteristics. 

Nonetheless, elements of libertarian paternalism have increasingly shaped the 

regulation of CP within EU data protection law.
201

  The GDPR itself already incorporates 

libertarian paternalistic elements, particularly in its information provisions under articles 

13(2)(b) and 14(2)(c), which require controllers to inform data subjects of their rights 

(information that users could, in principle, discover on their own). Subsequent developments 

have further embraced this approach. The CNIL (French Data Protection Authority) has 

explicitly acknowledged a ‘libertarian paternalism’ dimension to data protection.
202

 

Additionally, the EDPB, in its Opinion on the ‘Consent or Pay’ model, concluded that, in 

most cases, large platforms cannot obtain valid consent by offering only a binary choice 

between accepting behavioural advertising and paying a fee.
203

  On its face, the consent 

requirement in data protection law appears libertarian, as it allows users to decide whether to 

accept CP based on their own rational judgment.
204

 However, the EDPB’s assessment took 

into account the risks of CP, including manipulation,
205

 and presupposed that some users may 

consent without fully understanding those risks.
206

 In adopting this view, the EDPB takes a 

libertarian paternalistic stance: it does not prohibit CP but seeks to steer users away from 

accepting it without rational consideration. Furthermore, the CJEU has also reflected this 

approach. In Bundesverband eV v Planet49 GmbH, the court held that consent is not valid 

where it is obtained through a pre-ticked checkbox, partly because users may consent without 

reading the accompanying information.
207

  AG Szpunar supported this, citing empirical 
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evidence that users rarely change default settings—a behavioural phenomenon known as 

‘default inertia’.
208

 These observations suggest that the court acknowledged the risk of consent 

being given without adequate awareness or deliberation of the risks involved under such 

models. Accordingly, its approach reflects a form of libertarian paternalism: one that seeks to 

preserve user autonomy while discouraging consent to the use of CP where adequate 

awareness of the risks is lacking. 

Given these developments, the existence of vulnerable users, and the emerging 

evidence of harm to both health and democratic integrity, it is likely that, despite the 

differences between CP and tobacco, the CJEU would consider the negative obligation to 

strike a fair balance between freedom of expression and information, on the one hand, and 

the objectives pursued, on the other. Accordingly, such a measure would likely not infringe 

the freedom of expression and information of service providers. 

 

V. BEYOND TRANSPARENCY: SYNTHESIS 

 

The account of current EU law locates the absence of a risk-warning duty in the logic of the 

transparency principle. Information obligations under this principle are designed to render 

online service providers’ internal operations visible to users by disclosing facts already in their 

possession (e.g. identity and purposes under articles 13–14 of the GDPR). This reflects a 

libertarian premise: once properly informed of those facts, rational users can decide for 

themselves. Thus, transparency limits its reach by remaining within a libertarian frame, 

thereby avoiding interference with the fundamental rights of businesses that more paternalistic 

approaches might trigger. 

The proposal for CP Warnings builds on this insight and moves beyond transparency 

towards a more paternalistic form of regulation: because transparency alone is insufficient, 

more protective interventions are required. However, being more intrusive than the purely 

libertarian model, this approach specifically raises a challenging question of proportionality, 

as contested in the tobacco cases. Given the absence of equivalent disputes in the data 

protection field, and given the differences between tobacco and CP, it is not straightforward 

to assess the proportionality of requiring CP Warnings—particularly in relation to freedom of 

expression, where a stricter threshold applies. Nevertheless, casting CP Warnings as a 

libertarian-paternalistic measure makes such evaluation possible: it permits a reasoned 

examination by analogy with the tobacco precedents, which accepted libertarian paternalism 

when addressing the same fundamental right under the CFR through similar warning 

measures. 

EU data protection law is not purely libertarian. Even within the GDPR’s information 

obligations, controllers must inform data subjects of their statutory rights—information that 

users could, in theory, obtain independently—which reflects a libertarian-paternalistic strand. 

Some data protection authorities have embraced elements of this orientation, and the CJEU 

has already accepted elements of a libertarian paternalistic approach in recognising the 

vulnerability of individuals in the data protection context. In short, introducing a duty to 

provide CP Warnings represents a justified step beyond transparency, one that is both 

necessary and permissible under EU law. 
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VI. CONCLUSION 

 

This article has demonstrated that, while CP poses significant risks to users of online services 

(particularly risks of addiction and manipulation), current EU data protection law does not 

adequately address those risks. The introduction of CP Warnings, along with related negative 

obligations, could play an important role in mitigating these harms. Drawing on the legal 

framework developed in relation to Tobacco Warnings, this article has argued that such 

measures would be legally permissible under EU law. 

The analysis has focused on doctrinal questions and has not addressed practical 

considerations, such as the optimal design of CP Warnings, which warrant further exploration. 

Nevertheless, by engaging with the foreseeable legal issues (including contested fundamental 

rights questions) and the contours of legislative discretion, this article has established a 

foundation for the legal integration of CP Warnings. The EU legislature should act to 

implement such libertarian-paternalistic measures, advancing individual protection beyond 

the traditional boundaries of transparency. 
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ABSTRACT 
 

This article critically examines the competency, scope, and adequacy of the UK’s evolving 

regulatory framework for Authorised Push Payment (‘APP’) fraud, with a particular focus on 

the Authorised Push Payment Reimbursement Scheme (‘APPRS’) introduced under the Fi-

nancial Services and Markets Act 2023 (‘FSMA 2023’). It begins by tracing the statutory un-

derpinnings of the APPRS and situates its emergence within the broader landscape of 

escalating regulatory efforts to safeguard consumers against socially engineered financial 

crimes. Subsequently, it turns to the APPRS’s structural limitations, including but not limited 

to jurisdictional exclusions, normatively unjustified reimbursement caps, and ambiguities sur-

rounding the definition and application of the vulnerability exception. It contends that these 

regulatory gaps undermine both the coherence and fairness of the regime. Furthermore, it 

unveils and scrutinises the APPRS’s reliance on administrative expedience and cost-benefit 

rationale, which systematically privileges institutional efficiency over the experiential dimen-

sions of harm suffered by fraud victims. The discussion then turns to consider recent legisla-

tive amendments to the Payment Services Regulations 2017, which have enabled Payment 

Service Providers (‘PSPs’) to withhold payments pre-emptively in the face of suspected fraud. 

Additionally, it will draw on comparative insights derived from Australia’s ‘whole-of-ecosys-

tem’ approach to appraise the value of, and potential for, cross-sectoral reform in preventing 

fraud. Ultimately, this article contends that the adequacy of the UK’s framework is under-

mined by two foundational flaws, namely its reactive orientation and its structurally exclusion-

ary design. It concludes that, while the redress mechanism established under the FSMA 2023 

represents a meaningful regulatory development, a re-orientation from the UK’s ex post, com-

pensation-centric model towards a more preventative, consumer-focused approach, as exem-

plified by Australian reforms, would offer a more robust and equitable response to APP fraud. 

 

Keywords: financial regulation, authorised push payment fraud, financial law, consumer pro-
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I. INTRODUCTION 

 

In September 2016, the UK’s leading consumer advocacy organisation, Which?, filed a super-

complaint to the Payment Systems Regulator (‘PSR’) and the Financial Conduct Authority 

(‘FCA’), calling for a coordinated regulatory response to the escalating threat of ‘Authorised 

Push Payment’ (‘APP’) fraud.
1

 The APP classification denotes a distinct form of financial 

crime, whereby the victim is ‘socially engineered into making a bank transfer to a payee/ac-

count they consider to be correct, but is in fact in the direct control of a scammer or malicious 

actor’.
2

 Such deception may involve the impersonation of a bank official, the advertisement 

of fictitious goods, or even the exploitation of an emotional bond preceded by the fabrication 

of a personal relationship.
3

 While the methods vary, the objective remains constant: the fraud-

ulent acquisition of funds through a calculated abuse of confidence. 

In response to mounting consumer concern, crystallised by Which?’s super-com-

plaint, the Lending Standards Board introduced the Contingent Reimbursement Model Code 

in May 2019, which sought to offer redress through voluntary reimbursement obligations for 

signatory Payment Service Providers (‘PSPs’).
4

 However, its non-mandatory status curtailed 

its reach, thus leaving customers of non-signatory PSPs vulnerable.
5

 To address this regulatory 

gap, Parliament enacted the Financial Services and Markets Act 2023 (‘FSMA 2023’), under 

which section 72 empowered the PSR to introduce a mandatory reimbursement scheme for 

victims of APP fraud.
6

 Pursuant to this authority, the Authorised Push Payment Reimburse-

ment Scheme (‘APPRS’) came into force on 7
 

October 2024 and now constitutes the principal 

regulatory framework governing APP fraud.
7

 

This article will interrogate the scope, structure, and normative coherence of the AP-

PRS, evaluating the extent to which it delivers meaningful protection for victims across a range 

of circumstances. Section II will outline the legal foundations of the framework, identifying 

the statutory mechanisms through which reimbursement obligations are imposed. Section III 

turns to the limitations of the APPRS, asking who is excluded, on what basis, and whether the 

rationales provided withstand normative scrutiny. It argues that eligibility is governed less by 

the severity of harm and more by the administrative logic of ease, constraints of enforcement, 

and elusive efforts at preserving industry stability. Subsequently, Section IV analyses how ‘vul-

nerability’ is defined and operationalised within the APPRS, asserting that the lack of defini-

tional clarity substantially compromises its protective function. Moreover, Section V outlines 

and derives comparative insights from Australia’s ‘whole-of-ecosystem’ (‘WOE’) model, 

which has been selected to illuminate the functional merits of its preventative, rather than 

 
1 Which?, ‘Which? Super-Complaint: Consumer Safeguards in the Market for Push Payments’ (September 2016) 3–4 

<https://www.psr.org.uk/media/t0sln5vn/which-super-complaint-sep-2016.pdf> accessed 31 August 2025. 
2 PwC, ‘Authorised Push Payment Fraud: An Uncertain Future’ (December 2019) <https://www.pwc.co.uk/financial-

services/assets/pdf/authorised-push-payment-fraud-an-uncertain-future.pdf> accessed 31 August 2025. 
3 Lending Standards Board, ‘Information for Customers on the Contingent Reimbursement Model Code for APP Scams 

(the CRM Code)’ (2022) 3 <https://www.lendingstandardsboard.org.uk/wp-content/uploads/2022/01/Information-for-

customers-CRM.pdf> accessed 31 August 2025. 
4 ibid. 
5 Jo Braithwaite, ‘“Authorized Push Payment” Bank Fraud: What Does an Effective Regulatory Response Look 

Like?’ (2024) 10 Journal of Financial Regulation 174, 181–83. 
6 Financial Services and Markets Act 2023 (‘FSMA 2023’), s 72(1). 
7 PSR, ‘Policy Statement: Fighting Authorised Push Payment Scams: Final Decision’ (PS23/4, December 2023) (‘Policy 

Statement PS23/4’) 3 <https://www.psr.org.uk/media/kwlgyzti/ps23-4-app-scams-policy-statement-dec-2023.pdf> ac-

cessed 31 August 2025. 
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remedial, focus. It then considers recent amendments to the Payment Services Regulations 

2017, recognising their potential to enable ex ante intervention, as well as the ‘failure to pre-

vent fraud’ offence instituted by the Economic Crime and Corporate Transparency Act 2023 

(‘ECCTA 2023’). Taken together, these domestic developments indicate an expanding legis-

lative willingness to impose liability, not merely where corporations have commissioned fraud, 

but also where they have neglected to prevent it. Yet, despite signalling progress, these inno-

vations remain structurally isolated, thus accentuating the need for analogous reforms in the 

domain of APP fraud. 

Cumulatively, these sections demonstrate that, although the APPRS marks a notable 

regulatory advancement, it continues to exclude categories of victims whose exclusion cannot 

be normatively justified. In privileging institutional pragmatism over inclusive protection, the 

APPRS risks replicating the very inequities it was introduced to redress. Moreover, this article 

will argue that the aforementioned exclusions are not simply administrative oversights; they 

are symptomatic of a framework that remains reactive by design. This article contends that, 

to fulfil its protective mandate, the APPRS must evolve into a model that not only compen-

sates after harm has occurred, but also anticipates, disrupts, and deters the conditions through 

which such harm is made possible. 

 

II. THE LEGAL FOUNDATIONS 

 

As stipulated under section 72(1) of the FSMA 2023, the PSR is required to ‘prepare… a 

relevant requirement for reimbursement in such qualifying cases of payment orders as the 

regulator considers should be eligible’.
8

 In defining a ‘qualifying case’, section 72(2)(b) of the 

FSMA 2023 specifies that the payment order must have been executed subsequent to fraud 

or dishonesty,
9

 while section 72(2)(a) narrowly restricts such cases to transactions executed via 

the Faster Payments Scheme (‘FPS’).
10

 By restricting statutory coverage to FPS transactions, 

section 72(2)(a) raises ‘prima facie’ concerns as to the equity and universality of the APPRS’s 

protective function, particularly in the light of the growing prevalence of cross-platform trans-

fers and alternative payment systems in contemporary financial crime.
11

 

Moreover, sections 54 and 55 of the Financial Services (Banking Reform) Act 2013 

authorise the PSR to issue ‘directions’ to participants in regulated payment systems.
12

 Direc-

tions may either ‘require or prohibit the taking of specified action in relation to the system’ 

(section 54(2)(a)) or ‘set standards to be met in relation to the system’ (section 54(2)(b)). Thus, 

the PSR issued the following legal instruments to operationalise its mandate under section 72: 

 

1. A specific requirement (‘SR1’), imposed via section 55(1), obliging Pay.UK 

(the FPS’s payment system operator) to ensure that its FPS rules include a 

 
8 FSMA 2023, s 72(1). 
9 ibid s 72(2)(b). 
10 ibid s 72(2)(a). 
11 The Payments Association, ‘The Impact of APP Fraud on Cross-Border Payments’ (2024) 10 <https://thepaymentsas-

sociation.org/wp-content/uploads/2024/09/The-impact-of-APP-fraud-on-cross-border-payments-1.pdf> accessed 31 Au-

gust 2025. 
12 Financial Services (Banking Reform) Act 2013, s 54(1). 
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reimbursement requirement for APP fraud payments executed over the 

FPS;
13

 

2. A specific direction (‘SD19’), pursuant to section 54(1)–(2), requiring Pay.UK 

to implement a compliance monitoring regime to ensure the effective and 

consistent enforcement of reimbursement rules across PSPs;
14

 and 

3. A specific direction (‘SD20’) issued under section 54(1)–(2) to all relevant 

PSPs, mandating their compliance with the reimbursement rules as a condi-

tion of their participation in the APPRS.
15

 

 

Principally, the FPS Reimbursement Requirement obliges Sending PSPs (‘SPSP’) to 

reimburse APP fraud victims in full, contingent on the payment falling within the scope of the 

FPS Reimbursement Rules.
16

 Once the customer submits their claim, the SPSP must transfer 

the ‘Reimbursable Amount’ (‘RA’) to the customer within five business days of receipt of the 

claim, subject only to the potential invocation of the ‘stop the clock’ provision, which allows 

SPSPs to request further information concerning the validity of the claim.
17

 The SPSP must 

conclude whether or not the claim will be reimbursed by the end of the thirty-fifth business 

day as of the claim submission date.
18

 Once the RA has been calculated, the Receiving PSP 

(‘RPSP’) must transfer half of the total RA to the SPSP.
19

 The regulatory instruments that 

operationalise the FPS Reimbursement Requirement constitute a laudable advancement in 

consumer protection. Nonetheless, they remain grounded in a proceduralised conception of 

harm and redress that stands at odds with the nuanced, experiential realities of APP fraud, a 

point of tension that will be examined in greater depth in Section III below. 

 

III. EXAMINING THE SCOPE OF REIMBURSABLE CLAIMS: INCOMPLETE 

UNIVERSALITY 

 

A. STRUCTURAL LIMITATIONS AND UNDUE EXCLUSIONS 

 

Under the FPS Reimbursement Rules, claims must refer to a ‘relevant account’.
20

 This must 

be a UK-based account capable of sending or receiving payments via FPS; it cannot, however, 

be an account provided by a credit union, municipal bank, or national savings bank.
21

 Further-

more, a singular claim cannot exceed the maximum level of reimbursement (‘MLR’), which 

 
13 PSR, ‘Specific Requirement 1 on the Faster Payments Operator to Insert APP Scam Reimbursement Rules into the 

Faster Payments Scheme Rules’ (July 2024) 3 <https://www.psr.org.uk/media/xenefhgp/amended-specific-requirement-

1-july-2024-corrected.pdf> accessed 31 August 2025. 
14 PSR, ‘Specific Direction 19 Imposing Certain Responsibilities on the Faster Payments Operator in Respect of the 

Faster Payments Scheme APP Scam Reimbursement Rules’ (July 2024) 3 <https://www.psr.org.uk/me-

dia/cbrcixgu/amended-specific-direction-19-july-2024.pdf> accessed 30 August 2025. 
15 PSR, ‘Specific Direction 20 to PSPs Participating in the Faster Payments Scheme that Provide Relevant Accounts, to 

Reimburse FPS APP Scam Payments and Comply with the Reimbursement Rules’ (July 2024) 3 

<https://www.psr.org.uk/media/rqrpnb0w/amended-specific-direction-20-july-2024.pdf> accessed 30 August 2025. 
16 Pay.UK, ‘FPS Reimbursement Rules’ (4 December 2024) 6 <https://www.wearepay.uk/wp-content/up-

loads/2024/12/FPS-Reimbursement-Rules-Schedule-4.pdf> accessed 31 August 2025. 
17 ibid. 
18 ibid 11. 
19 ibid 14. 
20 PSR, ‘Policy Statement PS23/4’ (n 7) 17. 
21 Pay.UK (n 16) 25. 
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is presently set at £85,000.
22

 SPSPs may also impose a claim excess of £100 on non-vulnerable 

consumers,
23

 aimed at disincentivising ‘morally hazardous behaviour’ and encouraging greater 

consumer caution in high-risk transactions.
24

 The foregoing criteria reveal three key structural 

limitations embedded in the current framework: a jurisdictional limitation (linked to the UK); 

a payment-system limitation (tied to the FPS); and an institutional limitation (excluding certain 

financial providers). Each raises concerns about the APPRS’s coherence and fairness, which 

the subsequent analysis will consider in turn. For present purposes, ‘fairness’ is to be under-

stood as the equilibrium struck between two competing imperatives: on one hand, the ‘con-

sumer interest’ in being shielded from undue loss and, on the other, the ‘systemic interest’ in 

promoting the efficiency of, and maintaining stability within, the financial sector. Within these 

conceptual bounds, a policy may be deemed ‘unfair’ where it disproportionately impinges 

upon one interest, in the absence of a countervailing justification proportionate to the weight 

that it displaces. 

Significantly, a victim of APP fraud falls within the scope of the APPRS only where 

both the sending and receiving accounts are held within the UK.
25

 This effectively excludes 

victims of cross-border fraud, irrespective of the sophistication or scale of the deception in-

volved. This omission is striking given that UK Finance’s 2024 data has underscored the grow-

ing significance of this category: international payments were identified as the second most-

affected payment method, surpassed only by domestic FPS transactions in both volume and 

value.
26

 In 2023 alone, 3,302 cross-border APP fraud payments were recorded, with total 

losses amounting to £25.9 million.
27

 Notably, the PSR has not offered public justification for 

excluding such payments from the APPRS’s scope. One may reasonably infer that the deci-

sion is underpinned by the difficulty of securing reimbursement from extra-jurisdictional fi-

nancial institutions not subject to UK regulatory authority. As The Payments Association 

notes, effective cross-border fraud prevention may require more than regulatory intervention 

alone; it may necessitate coordinated industry initiatives, bilateral enforcement protocols, and 

reform of data-sharing legislation.
28

 It is thus apparent that the PSR is not in a position to effect 

the necessary changes unilaterally, given the indispensable role of international cooperation. 

The feasibility and architecture of the international cooperation required to effect such 

change, and the question of which actors might be responsible for effecting it, lie beyond the 

remit of this article. Of greater significance for present purposes is the distribution of liability, 

where the involvement of an international recipient of the fraudulently obtained funds effec-

tively provides SPSPs with an unearned immunity from liability. Thus, even recognising the 

aforesaid constraints, the total absence of a redress mechanism for victims of cross-border 

APP fraud remains problematic. Intuitively, an alternative model presents itself: the victim 

could still be reimbursed by the SPSP, with the receiving institution’s contribution omitted. 

 
22 PSR, ‘Policy Statement: Faster Payments APP Scams Reimbursement Requirement: Confirming the Maximum Level 

of Reimbursement’ (PS24/7, October 2024) (‘Policy Statement PS24/7’) 3 <https://www.psr.org.uk/me-

dia/e30pwlly/ps24-7-app-scams-maximum-level-of-reimbursement-policy-statement-oct-2024.pdf> accessed 30 August 

2025. 
23 PSR, ‘Policy Statement PS23/4’ (n 7) 32. 
24 ibid. 
25 Pay.UK (n 16). 
26 UK Finance, ‘Annual Fraud Report 2024’ (2024) 61 <https://www.ukfinance.org.uk/system/files/2024-06/UK%20Fi-

nance%20Annual%20Fraud%20report%202024.pdf> accessed 31 August 2025. 
27 ibid. 
28 The Payments Association, ‘The Impact of APP Fraud’ (n 11) 33. 
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Though imperfect, such a model would at least ensure partial compensation and preserve the 

core principle of shifting absolute liability away from victims. That such a solution remains 

unexplored suggests that institutional expedience has been prioritised over equitable design. 

A similar critique applies to the exclusion of non-FPS transactions. For present pur-

poses, APP scams executed over the Clearing House Automated Payment System 

(‘CHAPS’), a high-value payment system operated by the Bank of England, are excluded from 

analysis; they are covered by their own, parallel APP fraud reimbursement requirement.
29

 This 

is supported by Specific Direction 21 (‘SD21’), a mirror direction of SD20, which applies to 

CHAPS PSPs and amends the rules applicable to CHAPS transactions.
30

 According to 2023 

data, 7,477 non-FPS and non-CHAPS payments were affected by APP fraud, resulting in total 

losses of £56.4 million.
31

 While these transactions constitute a relatively small proportion of 

the 417,459 total fraud cases reported that year,
32

 their exclusion nonetheless reinforces a 

fragmented model of protection. Once more, it is a structural consideration (namely, the pay-

ment’s pathway), rather than the gravity of the injury, which determines the consumer’s eligi-

bility for redress. A final limitation arises from the exclusion of accounts held with exempted 

institutions, effectively leaving a subset of consumers without access to redress based purely 

on their institutional affiliation. The PSR has cited the comparatively low incidence of APP 

fraud within these institutions as a justification for the carve-outs, arguing that the practical 

burden of compliance outweighs the benefits of inclusion.
33

 Supporting this rationale, 2022 

data reported only 41 cases with a combined value of £17,000.
34

 

Considered cumulatively, these exclusions raise substantive concerns regarding the 

internal coherence and distributive fairness of the APPRS. The PSR’s fractured policy orien-

tation may be better understood through Julia Black’s observation that regulatory organisa-

tions selectively respond to ‘legitimacy claims’ based on their strategic priorities and 

dependencies.
35

 Black contends that regulators may dismiss a legitimacy claim where it does 

not serve their core objectives, is inessential to their survival, or is eclipsed by a competing 

claim from a more influential ‘legitimacy community’.
36

 Applied to the present facts, consumer 

communities advocating for greater fraud protections represent the subordinate ‘legitimacy 

claim’, whereas PSPs and financial institutions, seeking to limit financial liability and protect 

profit margins, exert the dominant claim. The APPRS’s architecture reflects this hierarchy, 

whereby institutional stability and industry competitiveness take precedence over comprehen-

sive consumer protection. 

Furthermore, Black maintains that regulators are more responsive to claims raised by 

entities on which they are highly dependent or with whom they are structurally interdepend-

ent.
37

 This may explain the PSR’s repeated privileging of industry interests; as Tim Yi Jane 

 
29 PSR, ‘Policy Statement: Fighting Authorised Push Payment Scams: CHAPS APP Scams Reimbursement Require-

ment’ (PS24/5, September 2024) 3 <https://psr.org.uk/media/th4jea5a/ps24-5-app-scams-chaps-reimbursement-sept-

2024.pdf> accessed 1 September 2025. 
30 PSR, ‘Specific Direction 21 to PSPs Participating in CHAPS that Provide Relevant CHAPS Accounts, to Reimburse 

CHAPS APP Scam Payments and Comply with the CHAPS Reimbursement Rules’ (September 2024) 4 

<https://www.psr.org.uk/media/yxbh4dvt/specific-direction-21-chaps-reimbursement-september-2024.pdf> accessed 1 

September 2025. 
31 UK Finance, ‘Annual Fraud Report’ (n 26). 
32 ibid. 
33 PSR, ‘Policy Statement PS23/4’ (n 7) 16. 
34 ibid. 
35 Julia Black, ‘Constructing and Contesting Legitimacy and Accountability in Polycentric Regulatory Re-

gimes’ (2008) 2 Regulation & Governance 137, 154. 
36 ibid. 
37 ibid 156. 
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Ngan notes, PSPs retain a degree of structural and financial influence within the regulatory 

ecosystem that consumers are ill-equipped to counter.
38

 Notably, the Treasury Committee, in 

its review of the APPRS’s early implementation, expressed concern over the PSR’s decision 

to delegate operational responsibility to Pay.UK, an industry body both funded and guaran-

teed by the very institutions it would ultimately regulate.
39

 Although it is an ordinary feature of 

legal redress mechanisms that access is circumscribed by design, such limitations are custom-

arily justified on functional or principled grounds. By contrast, the APPRS deviates from this 

rationale, systemically privileging institutional convenience and regulatory dependencies, con-

siderations far removed from the consumer experience, while relegating what should be cen-

tral to the inquiry: the merits of the claim and the sophistication of the fraud. The outcome is 

a scheme whose claims to fairness and coherence are necessarily weakened. 

 

B. THE MAXIMUM LEVEL OF REIMBURSEMENT 

 

One of the most contentious features of the APPRS is the MLR, which, despite initial 

proposals of £415,000, was ultimately set at £85,000 in October 2024.
40

 In defence of this 

reduction, the PSR noted that 99.8 per cent of FPS transactions by volume and 90 per cent 

by value would remain covered.
41

 The justification concentrated on potential ‘prudential risks’ 

to PSPs, namely that a higher MLR may deter investment within the sector, jeopardise the 

survival of smaller firms, and undermine industry competitiveness.
42

 Crucially, the PSR’s ra-

tionale relied on a cost-benefit analysis (‘CBA’) conducted in support of the reimbursement 

framework. Such analyses, by design, are grounded in utilitarian logic: they seek to maximise 

net benefit for the greatest number, typically by aggregating outcomes in economic terms.
43

 

However, as the Financial Services Consumer Rights Panel has noted, this method 

systematically privileges quantifiable metrics over qualitative dimensions of harm, such as 

emotional distress, erosion of personal dignity, or the loss of financial security, which are less 

easily reduced to monetary value.
44

 Such concerns are corroborated by the verifiable correla-

tion between fraud victimisation and psychological harm: 70 per cent of victims reported 

heightened stress, 60 per cent noted mental health decline, and 50 per cent experienced a 

deterioration in their financial well-being.
45

 Moreover, the Panel criticised the PSR’s industry-

 
38 Tim Yi Jane Ngan, ‘Response to CP24/11 – “Faster Payments APP Scams: Changing the Maximum Level of Reim-

bursement”’ (2024) 8 <https://pure.manchester.ac.uk/ws/portalfiles/portal/344733017/Response_to_PSR_consulta-

tion_CP24-11_-_FINAL_v2.pdf> accessed 1 September 2025. 
39 House of Commons Treasury Committee, ‘Scam Reimbursement: Pushing for a Better Solution’ (HC 989, 6 February 

2023) 17–18. 
40 PSR, ‘Policy Statement PS24/7’ (n 22). 
41 ibid 20. 
42 ibid 24. 
43 See Elliot Marseille and James G Kahn, ‘Utilitarianism and the Ethical Foundations of Cost-Effectiveness Analysis in 

Resource Allocation for Global Health’ (2019) 14(1) Philosophy, Ethics, and Humanities in Medicine 

<https://doi.org/10.1186/s13010-019-0074-7> accessed 1 September 2025. 
44 Letter from Helen Charlton (18 September 2024) 3–4 <https://www.fca.org.uk/panels/consumer-panel/publica-

tion/20240918_final_fscp_response_to_cp24.11_faster_payments_app_scams_-_changing_the_maxi-

mum_level_of_reimbursement.pdf> accessed 1 September 2025. 
45 The findings, which were published by Which?, derived from a survey of 1,012 adult fraud victims: see ‘Fraud Has a 

Lasting Impact on Victims’ Mental Health, Which? Warns’ (Which?, 12 September 2024) 

<https://www.which.co.uk/policy-and-insight/article/fraud-has-a-lasting-impact-on-victims-mental-health-which-warns-

aLkJY1z7wrfu> accessed 1 September 2025. 
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sympathetic policy orientation, citing the accelerating frequency of high-value fraud and chal-

lenging the PSR’s dismissal of the issue on account of its statistical insignificance in the broader 

sphere of financial crime.
46

 In pursuing a purely quantitative analysis, the PSR effectively ex-

cluded victims of high-value fraud, whose losses may be financially and psychologically cata-

strophic, despite being statistically marginal. 

While a strictly quantitative CBA may appear methodologically sound and economi-

cally rational, it risks erasing the practical gravity of outlier cases under the guise of statistical 

optimisation. Within such a framework, 411 incidents may appear statistically negligible. 

However, victims of high-value fraud (for example, conveyancing fraud) frequently experience 

traumatic and deeply disruptive effects both financially and psychologically, with experts ad-

vising that the emotional ramifications may be more enduring than the financial losses.
47

 No-

tably, ‘several’ victims have suffered losses of £250,000
48

 and even as high as £640,000.
49

 

Although comprehensive research on the long-term effects of high-value APP fraud remains 

limited, consumer advocacy organisations have begun to document the underlying human 

cost. Action Fraud, for instance, reported that an unnamed individual defrauded of £640,000 

experienced a ‘devastating life-long impact’, including the non-recovery of personal savings 

and equity, with grave implications for their financial stability and well-being.
50

 As William W 

May cautions, the blanket exclusion of unquantifiable harms from a CBA risks endorsing 

outcomes that inflict injury or are otherwise ethically contentious.
51

 By disregarding the pro-

found psychological trauma endured by victims of high-value fraud, the PSR’s exclusively 

quantitative CBA arrived at a conclusion that, while procedurally sound, reflects a troubling 

disregard for human impact and is therefore conceptually flawed. Moreover, if, as the PSR 

maintains, such cases are indeed rare, then the practical cost of covering them may be far less 

burdensome to PSPs than has been suggested.
52

 

Additionally, the PSR has pointed to the Financial Ombudsman Service (‘FOS’) as 

an alternative avenue of redress, noting that consumers may be awarded between £430,000 

and £945,000 if they can demonstrate that the SPSP, the RPSP, or both were at fault for the 

fraud’s success.
53

 While the mechanism remains a valuable safeguard, its efficacy is under-

mined in practice: the FOS’s uphold rate
54

 for APP fraud complaints is now at its lowest in 

 
46 Letter from Helen Charlton (18 September 2024) (n 44). The claims referred to may be observed at PSR, ‘Policy 

Statement PS24/7’ (n 22) 29. 
47 See Suleman Lazarus and Liz Ziegler, ‘What Is the Emotional Impact of Fraud?’ (Lloyds Banking Group, 5 December 

2024) <https://www.lloydsbankinggroup.com/insights/what-is-the-emotional-impact-of-fraud.html> accessed 31 August 

2025. 
48 ‘Lloyds Bank Warns of Worrying Rise in Conveyancing Fraud’ (Lloyds Banking Group, 18 June 2024) 

<https://www.lloydsbankinggroup.com/media/press-releases/2024/lloyds-bank-2024/lloyds-bank-warns-of-worrying-rise-

in-conveyancing-fraud.html> accessed 31 August 2025. 
49 Action Fraud, ‘Can You Afford to Lose Your Entire Deposit or Purchase Money?’ (2022) <https://data.actionfraud.po-

lice.uk/cms/wp-content/uploads/2022/03/2b.-Conveyancing_Leaflet.pdf> accessed 1 September 2025. 
50 ibid. 
51 William W May, ‘$s for Lives: Ethical Considerations in the Use of Cost/Benefit Analysis by For-Profit 

Firms’ (1982) 2 Risk Analysis 35, 46. 
52 PSR, ‘Policy Statement PS24/7’ (n 22) 15. 
53 ibid 18. 
54 FOS, ‘Temporary Changes to Outcome Reporting in Our Business-Specific Complaints Data’ (March 2023) 2 

<https://www.financial-ombudsman.org.uk/files/324180/Financial-Ombubsman-Service-Temporary-changes-to-out-

come-reporting-in-our-business-specific-complaints-data.pdf> accessed 31 August 2025 (defining the ‘uphold rate’ as ‘the 

percentage of resolved complaints where we find in favour of the complainant… The “uphold rate” reflects the percent-

age of complaints resolved as “change in outcome”.’). 
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three years, having declined from 54 per cent in 2022 to just 37 per cent in 2025.
55

 Accord-

ingly, the availability of redress through the FOS does little to offset the structural inequities 

embedded within the current reimbursement framework. Moreover, even for victims with a 

higher likelihood of success, pursuing redress through the FOS entails considerable delays 

and procedural strain. According to FOS data, only 24 per cent of APP fraud cases are re-

solved within three months, 46 per cent within six, and over half extend beyond that period.
56

 

These figures compare unfavourably to resolution times for other fraud classifications, where 

41 per cent are resolved within three months and 67 per cent within six.
57

 

Thus, to clarify, the average victim of APP fraud not only faces a 63 per cent likeli-

hood of denial, but also a 76 per cent chance of waiting over three months, and a 54 per cent 

chance of waiting beyond six. It ought to be emphasised that the preceding analysis does not 

purport to attribute the observed decline in the FOS’s uphold rate to the proliferation of APP 

fraud, nor to any lack of institutional commitment on behalf of the FOS. Rather, the reduced 

success rate may, as a possibility, reflect a higher incidence of non-qualifying claims or findings 

of consumer negligence, for instance, where exceptions, such as the Consumer Standard of 

Caution Exception (‘CSCE’) (addressed below) are engaged. For present purposes, the point 

remains that the FOS’s efficacy as a viable compensatory mechanism is empirically limited, 

thus rendering the PSR’s confidence in it not merely optimistic, but largely unsubstantiated. 

 

IV. THE CONSUMER STANDARD OF CAUTION EXCEPTION: VULNERA-

BILITY IN PRACTICE 

 

Under the APPRS, consumers may be denied reimbursement if they are found to have acted 

‘fraudulently’ or with ‘gross negligence’, a principle known as the ‘CSCE’.
58

 However, this 

exclusion does not apply to consumers deemed ‘vulnerable’.
59

 To meet the standard of cau-

tion, consumers are expected to: 

 

1. Respond appropriately to warnings issued by their PSP or relevant authorities 

regarding the risk of fraud; 

2. Report the incident promptly upon acquiring actual or constructive 

knowledge of the fraud (no later than 13 months after the payment was 

made); 

3. Cooperate with reasonable and proportionate information requests, and 

where prompted; 

4. Either consent to their PSP filing a police report or file one themselves.
60

  

 

 
55 Letter from James Dipple-Johnstone to Dame Meg Hillier (13 March 2025) 4 <https://committees.parliament.uk/pub-

lications/47242/documents/244869/default/> accessed 1 September 2025. 
56 ibid 5. 
57 ibid 4. 
58 See PSR, ‘Guidance: Authorised Push Payment Fraud Reimbursement: The Consumer Standard of Caution Excep-

tion Guidance’ (December 2023) 2 <https://www.psr.org.uk/media/as3a0xan/sr1-consumer-standard-of-caution-guid-

ance-dec-2023.pdf> accessed 1 September 2025. 
59 ibid. 
60 ibid. 
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Significantly, the onus rests on the PSP to demonstrate that a consumer has conducted them-

selves with gross negligence,
61

 defined by the PSR as a ‘significant degree of carelessness’.
62

 

This high evidentiary threshold is a welcome consumer-facing protection, designed to incen-

tivise PSPs to invest in their fraud prevention mechanisms.
63

 

Nonetheless, the practical application of the CSCE raises critical concerns, particu-

larly surrounding the scope and interpretation of the vulnerability exception. The key issue 

lies in the operationalisation of vulnerability, namely whether the PSR’s guidance provides 

sufficient clarity to ensure fair and consistent treatment of vulnerable consumers by PSPs. 

Notably, the PSR has adopted the FCA’s operational definition of vulnerability, whereby a 

vulnerable customer is characterised as ‘[s]omeone who, due to their personal circumstances, 

is especially susceptible to harm – particularly when a firm is not acting with appropriate levels 

of care’.
64

 Furthermore, the definition is substantiated by four core characteristics: (a) health 

conditions that impair one’s ability to engage in day-to-day activities; (b) debilitating life events 

(for example, bereavement, unemployment, or relationship breakdown); (c) low emotional 

or financial resilience; and (d) limited capability (for example, poor financial or digital liter-

acy).
65

 

Thus, the FCA’s framework is both comprehensive and consumer-oriented, thereby 

rendering it well suited for application within the APPRS. However, the PSR’s accompanying 

guidance has stated that PSPs ‘should’ examine each consumer’s circumstances on a case-by-

case basis to gauge the extent to which their particular characteristics, whether tentative or 

enduring, led them to be defrauded.
66

 Of even greater concern is the PSR’s failure to provide 

any further guidance on how PSPs should assess vulnerability in a way that avoids discrimina-

tory or inconsistent outcomes. Crucially, it offers no further detail on which characteristics 

increase susceptibility to fraud or how these should be weighed in PSPs’ assessments. This 

omission introduces an elusive degree of discretion, granting PSPs significant interpretive lat-

itude in determining who qualifies for protection, and potentially leading to inconsistent out-

comes. 

Notably, previous examples demonstrate that detailed regulatory guidance has en-

hanced the industry’s understanding of how vulnerable consumers should be identified and 

supported. In 2021, the FCA issued specific and actionable guidelines on the treatment of 

vulnerable customers,
67

 protections that are now reinforced by the obligations introduced un-

der the newly-instituted Consumer Duty.
68

 According to the FCA’s post-implementation eval-

uations, the guidance has positively influenced firms’ engagement with vulnerable consumers. 

In particular, firms praised the ‘clarity’ of the guidance, especially its articulation of the drivers 
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and characteristics of vulnerability, reporting that it meaningfully improved their ability to de-

liver appropriate support.
69

 Moreover, the FCA’s evaluations note that the guidance has con-

tributed to cultural shifts within firms, fostering greater awareness of, and sensitivity to, 

consumer vulnerability.
70

 This conclusion remains the FCA’s own and should not be taken to 

represent the views of the industry as a whole. Nonetheless, the finding has been extrapolated 

from a multi-firm survey of 725 respondents, thus lending it a degree of empirical legitimacy.
71

 

By contrast, the PSR, having neglected to provide binding criteria for assessing vulnerability, 

has effectively delegated interpretive control to PSPs, the very institutions with a vested interest 

in limiting liability. This imbalance contradicts the consumer-centric principles underpinning 

the FCA’s vulnerability framework
72

 and creates scope for arbitrary or inconsistent decision-

making, thereby casting doubt on the adequacy of the current regulatory regime. 

 

V. A CROSS-JURISDICTIONAL CASE STUDY 

 

In addition to reforms introduced under the FSMA 2023, new UK legislation has empowered 

PSPs to delay the execution of outbound payments where there are legitimate grounds for 

suspicion of fraud. Under the prior framework, governed by regulation 86(1) of the Payment 

Services Regulations 2017, a payee’s PSP was obliged to credit the payment amount to the 

recipient’s account by the close of the next business day, following receipt of the payment 

order.
73

 While this regime unequivocally enhanced transactional expediency, it arguably did 

so at the expense of consumer protection and institutional accountability, thus reinforcing a 

paradigm of automaticity that left limited scope for intervention in the face of suspected fraud. 

To remedy this gap, the Payment Services (Amendment) Regulations 2024 provided PSPs 

with an ex ante right of intervention, allowing them to delay crediting the relevant amount 

where there are ‘reasonable grounds to suspect a payment order… has been placed subse-

quent to fraud or dishonesty perpetrated by a person other than the payer’.
74

 The execution 

of the order may be deferred for four business days,
75

 where the delay must serve the specific 

purpose of enabling the PSP to contact the payer or an appropriate third party to ascertain 

whether the order ought to be fulfilled.
76

 This initiative marks a welcome shift towards a more 

preventative regulatory posture, one that recognises the importance of disrupting fraud prior 

to its materialisation, rather than relying solely on mechanisms of retrospective redress. 

With that being said, the measure remains a narrowly framed tool within a largely 

reactive framework. Moreover, as industry stakeholders have contended, it may be unjust to 

expect financial institutions to bear sole responsibility for consumer reimbursement where 
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the fraudulent transactions originated on online platforms, search engines, or telecommuni-

cations networks.
77

 This concern is empirically grounded: according to UK Finance, 76 per 

cent of fraud cases now originate online.
78

 Why, then, are other corporate facilitators not being 

held accountable? A notable point of contrast may be drawn from Australia’s emerging WOE 

approach,
79

 internationally recognised for its emphasis on coordinated prevention, shared re-

sponsibility, and systemic intelligence-sharing.
80

 As Anna Bligh, the CEO of the Australian 

Banking Association, has emphasised, a truly robust approach towards consumer protection 

must engage more deeply with how victims become victimised in the first place.
81

 

For the purposes of the subsequent analysis, Australia has been selected as the prin-

cipal comparator. This choice is attributable, not to the relative sophistication of its financial 

services sector, where a jurisdiction like Singapore might appear to be the more obvious can-

didate, but rather to the breadth and structural sophistication of Australia’s Scams Prevention 

Framework (‘SPF’). Unlike Singapore’s Shared Responsibility Framework (‘SRF’), which is 

articulated only through regulatory Guidelines (administered by the Monetary Authority of 

Singapore and the Infocomm Media Development Authority) and applicable only to financial 

institutions and telecommunications providers,
82

 the SPF retains its footing in statute
83

 and is 

universally applicable across the Australian regulated economy.
84

 Moreover, whereas the SRF 

targets primarily ‘phishing scams’
85

 and excludes APP fraud on the basis that it involves con-

sumer authorisation,
86

 the SPF expressly captures APP fraud within its broader regulatory de-

sign.
87

 On the aforesaid premises, the Australian model represents the most analytically rich 

and practically instructive comparator for UK policymakers. 

Central to Australia’s strategy is the National Anti-Scam Centre (‘NASC’), a govern-

ment-led body launched in July 2023. It brings together public and private stakeholders, in-

cluding PSPs, law enforcement agencies, telecommunications providers, and digital platforms 
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within a unified scam prevention infrastructure.
88

 Central to the Australian model is the view 

that fraud prevention is a collective responsibility throughout the scam lifecycle.
89

 Rather than 

placing the burden exclusively on consumers or financial institutions, it imposes minimum 

obligations and potential liabilities on all relevant parties, acknowledging that scams are facil-

itated by an interconnected network of digital, financial, and communicative enablers.
90

 For 

instance, Australian regulators have enforced the ‘Reducing Scam Calls and Scam Short Mes-

sages (SMs) Code’, which obliges telecommunications providers to take reasonable steps to 

detect and block scam communications.
91

 Since its implementation, 2.3 billion scam calls and 

857.4 million fraudulent messages have been blocked.
92

 While UK regulation allows PSPs to 

delay payments on suspicion of fraud, Australia mandates cross-sectorial, intelligence-led re-

sponses, allowing for real-time data-sharing and malicious website takedowns.
93

 Within its first 

year, the NASC has removed over 7,300 scam-linked domains.
94

 

Moreover, the Australian legislature has taken concrete steps to codify the WOE 

model into law, offering valuable lessons for UK policymakers. On 13 February 2025, the 

Federal Parliament passed the Scams Prevention Framework Bill 2025,
95

 which established 

an overarching regulatory structure applicable across sectors. The Australian Competition 

and Consumer Commission will spearhead its implementation,
96

 with the authority to impose 

either economy-wide ‘overarching principles’ or targeted ‘sector-specific codes’ on regulated 

industries.
97

 These instruments will pursue the core objectives of preventing, detecting, and 

disrupting fraud, while also ensuring that it is adequately responded to and reported.
98

 Sector-

specific codes will outline minimum, industry-specific compliance obligations
99

 and are ini-

tially expected to be applied to telecommunications, banking, digital platforms (including so-

cial media), search engines, and direct messaging services.
100

 However, the SPF is an innately 

‘adaptable’ and ‘responsive’ tool.
101

 Its ‘adaptability’ is operationalised through the discretion-

ary powers conferred upon the Treasury Minister, who may designate additional sectors as 

regulated where necessary, ensuring that no actor within the fraud-enabling ecosystem can 

evade regulatory accountability.
102

 In this manner, the SPF enables regulatory protections to 
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adapt alongside the fast-paced, fluid nature of financial crime, with its coverage evolving syn-

chronously with the emergence of new fraud typologies.
103

 

Beyond its operational tools, Australia’s framework embodies a more progressive the-

ory of accountability. Its comparative ‘progressiveness’ is primarily substantiated by its pre-

ventative orientation: rather than treating fraud as an inevitable harm to be remedied after the 

fact, the SPF embeds precautionary obligations into law, mandating the collective perfor-

mance of shared duties across the ecosystem, and prioritising the early disruption of fraud 

over post hoc remediation. A second dimension of progressiveness is reflected in its redistri-

bution of responsibility, whereby the focus is shifted away from fraud victims, asking not 

whether the consumer exhibited sufficient caution, but rather whether all firms within the 

ecosystem met established preventative standards.
104

 This stands in sharp contrast to the UK’s 

approach, which continues to invoke consumer responsibility, even in the face of complex, 

socially engineered crimes that knowingly exploit systemic vulnerabilities.
105

 While there are 

legitimate constraints on replicating such a model in the UK, ranging from legal differences 

in data protection to questions of political will, the comparative insight remains invaluable.
106

 

The Australian framework exemplifies what a genuinely proactive, multisectoral response to 

APP fraud can achieve and offers a blueprint for embedding preventative obligations into the 

UK’s financial crime strategy. If the overarching aim is to protect consumers in an evolving 

economy shaped by cross-sector vulnerabilities, the law must evolve beyond piecemeal and 

institutionally isolated deferral mechanisms and towards an integrated, intelligence-driven 

model of fraud prevention. 

In the interests of a balanced analysis, it should be underscored that the Australian 

model is not without its own comparative deficiencies. Most notably, the SPF does not impose 

an overarching legal requirement to reimburse fraud victims.
107

 Rather, the SPF establishes a 

comparatively narrow compensatory avenue, whereby consumers may seek compensation 

where regulated entities have not satisfied their obligations under the SPF and the consumer 

has consequently ‘suffered a loss’.
108

 To this end, regulated entities are required to maintain 

an ‘internal dispute resolution’ (‘IDR’) mechanism that is both ‘accessible’ and ‘transparent’, 

so as to allow businesses to resolve consumer complaints in a ‘timely’ and ‘efficient’ manner.
109

 

Where an entity finds that it did not meet its prescribed obligations, claims will either (i) be 

resolved and compensated at the IDR stage;
110

 or (ii) where said entity does not satisfactorily 

resolve the preliminary complaint, be referred to an independent ‘external dispute resolution’ 

service, at no added cost to the consumer;
111

 or (iii) be resolved in court, with losses recovered 
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by way of damages.
112

 By contrast, the UK’s APPRS presents a more comprehensive, con-

sumer-facing fraud reimbursement model, wherein consumers are automatically entitled to 

compensation upon victimisation and the evidentiary burden rests, not on the consumer to 

demonstrate institutional non-compliance, but on the regulated entity to demonstrate the ap-

plicability of specified exceptions. Accordingly, this article does not purport to cast the Aus-

tralian model as a structural prototype. Rather, it serves to highlight the critical significance of 

a preventative regulatory posture, offering lessons that might meaningfully inform the UK’s 

future policy trajectory.
113

 

Finally, it is also instructive to consider how UK law has already begun to experiment 

with prevention-based liability frameworks in adjacent contexts. The ‘failure to prevent fraud’ 
offence (‘FTPFO’) under the ECCTA 2023

114

 may be taken to illustrate how UK law is be-

coming increasingly receptive to the imposition of corporate liability for failure to prevent 

fraud. To be clear, the FTPFO does not directly target APP fraud, as the offences established 

by the ECCTA 2023 pursue a distinct legislative purpose. The FTPFO seeks to target organ-

isations where persons ‘associated with the body’ commit a fraud offence with the intention 

of benefiting either the organisation itself
115

 or persons to whom the organisation provides its 

services.
116

 Significantly, the FTPFO’s liability framework is not predicated upon actual or con-

structive knowledge by senior management: the offence applies even in the absence of board-

level awareness.
117

 Instead, the inquiry hinges upon whether the organisation had in place ‘such 

prevention procedures as it was reasonable in all the circumstances to expect the body to 

have’,
118

 qualified only by section 199(4)(b), which excludes liability where no such procedures 

could reasonably have been expected.
119

 Notably, the FTPFO is also cross-sectoral in scope, 

operating as an economy-wide fraud management tool, rather than an industry-specific inter-

vention mechanism. Thus, while the ECCTA 2023 does not specifically capture APP fraud, 

it is theoretically informative. The FTPFO exemplifies how Parliament has already embraced 

a model of liability grounded not in active wrongdoing, but in a corporate duty to prevent 

fraud, measured against the benchmark of ‘reasonable procedures’.
120

 In this light, APP fraud 

presents itself as a natural candidate for a comparable prevention-oriented duty, one that 

would serve the policy objective of compensating fraud victims while recognising the injustice 

of imposing disproportionate burdens on financial institutions for fraud facilitated by other 

corporate actors. 
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VI. CONCLUSION 

 

In assessing the legal protection afforded to victims of APP scams in the UK, this article has 

demonstrated that, while the APPRS marks a commendable step forward when contrasted 

with the historical status quo, it remains a framework structured by omission. From arbitrary 

thresholds and institutional exclusions to under-defined vulnerability guidance, the APPRS 

frequently privileges institutional efficiency over the lived realities of fraud victims. Moreover, 

while recent amendments have introduced preventative measures, the broader framework 

continues to fall short of constituting a truly proactive, integrated fraud prevention regime. 

Nonetheless, the foregoing comparative analysis exhibits the availability of alternative models 

that reallocate liability from fraud victims to institutions that are better equipped to manage 

systemic risks. Australia’s WOE approach and the UK’s evolving willingness to engage with 

prevention-based liability frameworks under the ECCTA 2023 reflect a shared trajectory in 

this regard. The challenge for UK policymakers is therefore not conceptual, but practical. 

The legislative task ahead is to move beyond isolated, industry-specific interventions and to-

wards an integrated solution in which strategic prevention, collective accountability, and con-

sumer redress form part of a single regulatory framework. 
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ABSTRACT 
  
This article explores the emergent risk of algorithmic tacit collusion via supra-competitive 
price fixing and the challenges it poses to European Union (‘EU’) competition law under 
article 101(1)(a) of the Treaty on the Functioning of the European Union (‘TFEU’). With the 
proliferation of self-learning dynamic pricing algorithms operating on deep learning models, 
undertakings may unwittingly enable autonomous systems to coordinate prices without 
human input or explicit agreements. This ‘Digital Eye’ scenario—where algorithms 
independently identify collusion as a profit-maximising strategy—highlights a growing 
enforcement gap. The article critically examines whether such behaviour could fall within the 
definitions of ‘concerted practice’ and ‘by object’ restriction under existing legal doctrine, 
arguing for a purposive reinterpretation of article 101(1)(a) of the TFEU in the light of 
technological change. Furthermore, it assesses the legal accountability of both developers and 
users of collusive algorithms, proposing liability frameworks, including strict product liability, 
joint liability, and vicarious liability. Finally, it advocates for ex ante regulatory measures—such 
as algorithmic design constraints, mandatory audits, and compliance certifications—to future-
proof competition law. The article contends that, unless proactive legal adaptation occurs, 
firms may exploit regulatory ambiguity to the detriment of fair market competition and 
consumer welfare in the Digital Internal Market. 
 
Keywords: algorithms, competition law, price fixing, tacit collusion 
 

I. INTRODUCTION 
 
Artificial Intelligence (‘AI’)—a branch of science that develops computer programs aimed at 
performing tasks requiring human-like intelligence—has emerged as a transformative force, 
revolutionising market dynamics and competition enforcement mechanisms.1 Algorithms—
structured sequences of computational steps designed to transform input data into desired 
outputs—constitute the essence of AI.2 Owing to their multifaceted manifestations, they wield 
significant influence in shaping the contemporary landscape of competition within the EU. A 

 
 LLM, London School of Economics and Political Science (2025); LLB, University of Groningen (2024). 
1 Fathima Anjila PK, ‘Artificial Intelligence’, in J Karthikeyan, Ting Su Hie and Ng Yu Jin (eds), Learning Outcomes of 
Classroom Research (L’Ordine Nuovo Publication 2021) 65. 
2 Thomas H Cormen and others, Introduction to Algorithms (4th edn, MIT Press 2022) 5. 
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category of algorithms that is widely utilised by undertakings is pricing algorithms. 3 
Historically, static pricing algorithms,4 limited to a finite number of responses to specific 
situations and subject to change only following the coders’ intervention, have long aided 
industries where demand fluctuates quicker than supply, such as the transport and hospitality 
industries. 5  Nowadays, any industry takes advantage of pricing algorithms (specifically, 
dynamic pricing algorithms).6 These algorithms are designed to optimise an undertaking’s 
market performance by dynamically (that is, continuously and automatically) adjusting prices 
based on various real-time factors such as demand, competitor pricing, and market 
conditions.7 Their purpose is to enhance profitability and competitiveness while adapting to 
fluctuations in the market landscape.8 As a result, they have become ubiquitous tools within 
the market (both offline and online), where small, medium, and large-sized undertakings 
leverage them to optimise their performance (through, for instance, profit maximisation).9 

However, the way of achieving this objective may raise concerns about potential anti-
competitive behaviour. This holds especially true for dynamic pricing algorithms operating 
on an unsupervised-learning paradigm, often dubbed ‘autonomous’ or ‘self-learning’ because 
of their ability autonomously to learn the optimal (that is, instantaneous and extremely 
accurate) method to achieve the objective for which they are initially programmed.10 In fact, 
unlike static algorithms, self-learning dynamic algorithms can autonomously, automatically, 
and continuously adjust to changes in their environment—particularly those functioning on a 
deep learning (‘DL’) model, which use multi-layered artificial neural networks that mimic 
human neurons and iteratively learn from the data they encounter.11 As such, these algorithms 
decide how to perform tasks in unknown and evolving settings with no human instruction, 
after the initial programmed objective.12 

Accordingly, they constitute a valuable tool for undertakings seeking to improve their 
market performance in a fast-changing environment,13 such as the EU Digital Internal Market. 
Nevertheless, these algorithms may autonomously learn that collusion via price fixing at a 
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5 Philip Hanspach and Niccolò Galli, ‘Collusion by Pricing Algorithms in Competition Law and Economics’ (2024) EUI 
RSC Working Paper 2024/06, 7–9 <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4732527> accessed 13 April 
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supra-competitive level is the optimal means to achieve the profit maximisation goal.14 Such a 
phenomenon can be labelled as algorithmic tacit collusion via price fixing (also referred to as 
‘machine-to-machine cooperation’ or ‘algorithmic interdependent pricing’15). In fact, contrary 
to algorithmic explicit collusion, where algorithms are employed as facilitators, strengtheners, 
and enablers of human collusion, algorithmic tacit collusion occurs without any human 
involvement or reciprocal interaction.16 Notably, the legal standard for collusion via price 
fixing, corresponding to the formation of a ‘cartel’,17  entails any coordination between 
competing undertakings—achieved via an ‘agreement’ or ‘concerted practice’—to raise,18 lower, 
or stabilise prices, or competitive terms.19 Pursuant to article 101(1)(a) of the TFEU,20 such 
conduct is expressly prohibited, as it is considered inherently detrimental to competition and 
devoid of any outweighing efficiencies.21  Within the EU Digital Internal Market, pricing 
algorithms are extensively utilised. For instance, in a 2017 inquiry by the EU Commission 
into the e-commerce sector, 53 per cent of respondent retailers reported tracking online 
prices of competitors.22 Among these, 67 per cent stated their use of automatic software 
programs for this purpose and as part of their operational strategies. 23  Furthermore, 
remarkably, the Court of Justice of the European Union (‘CJEU’) has already acknowledged 
and addressed the concern of anti-competitive behaviour facilitated through the use of pricing 
algorithms in the AC-Treuhand AG v Commission 24  and ‘Eturas’ UAB v Lietuvos 
Respublikos konkurencijos taryba (‘Eturas’) 25 rulings. 

However, at present, there are no documented cases of algorithmic tacit collusion, 
where self-learning dynamic pricing algorithms, operating on a DL model, engage by 
themselves in collusion via supra-competitive price fixing. Nevertheless, numerous scholars 
and policymakers suggest that such instances may occur in the future. From an enforcement 
perspective, this new theory of harm (that is, a framework to conceptualise and describe the 

 
14 See for example ibid 17; Sophie Devogele, ‘Algorithmic Tacit Collusion: A Threat to the Current EU Competition 
Law Framework?’ (LLM thesis, Tilburg University 2023) 2–3 <https://mededingingscongres.nl/wp-
content/uploads/2023/10/Thesis-final-version-PDF.pdf> accessed 23 April 2024. For clarity, in the light of the evidence 
and academic sources currently available, this article focuses solely on horizontal price fixing (that is, between competing 
undertakings) at supra-competitive levels. However, the possibility of vertical anti-competitive conduct by self-learning 
algorithms or low-level price fixing achieving other programmed objectives, should not be dismissed outright. 
15 Caforio (n 7) 10. 
16 ibid. 
17 Alison Jones, Brenda Sufrin and Niamh Dunne, Jones & Sufrin’s EU Competition Law: Text, Cases, and Materials 
(8th edn, OUP 2023) 670–71; OECD, ‘Recommendation of the Council Concerning Effective Action against Hard 
Core Cartels’ (25 March 1998) 3 <https://one.oecd.org/document/C(98)35/FINAL/en/pdf> accessed 20 May 2024. 
18 Empirical studies indicate that cartel pricing typically exceeds competitive levels by more than 10 per cent and 
sometimes in excess of 20 per cent: see Jones, Sufrin and Dunne (n 17) 660. 
19  See for example Ioannis Kokkoris and Claudia Lemus, ‘Price-Fixing Agreement’ (Concurrences) 
<https://www.concurrences.com/en/dictionary/price-fixing-agreement> accessed 5 May 2024; Jones, Sufrin and Dunne 
(n 17) 671–74. 
20 Consolidated Version of the Treaty on the Functioning of the European Union [2012] OJ C326/1 (‘TFEU’). 
21 Jones, Sufrin and Dunne (n 17). 
22 European Commission, ‘Commission Staff Working Document Accompanying the Document: Report from the 
Commission to the Council and the European Parliament, Final Report on the E-commerce Sector Inquiry’, SWD 
(2017) 154 final, para 149; Jones, Sufrin and Dunne (n 17) 687; Tobias Werner, ‘Algorithmic and Human Collusion’ 
(2023) DICE Discussion Paper No 372, 1 <https://www.econstor.eu/bitstream/10419/246229/1/1777327733.pdf> 
accessed 13 April 2023. 
23 European Commission, ‘Commission Staff Working Document’ (n 22). 
24 Case C-194/14 P AC-Treuhand AG v Commission, EU:C:2015:717. 
25 Case C-74/14 ‘Eturas’ UAB v Lietuvos Respublikos konkurencijos taryba, EU:C:2016:42. 
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harm stemming from specific types of conduct in a market26), coined as the ‘Digital Eye’ by 
Ariel Ezrachi and Maurice Stucke, presents notable tiers of legal uncertainty under EU 
competition law.27 

Indeed, first of all, algorithmic tacit collusion represents a resurgence of the ‘oligopoly 
problem’, wherein tacit collusion evades formal condemnation under article 101(1) of the 
TFEU, which exclusively addresses explicit collusion.28 This exemption is due to (i) the risk 
of erroneously penalising an actual parallel conduct and (ii) the infrequency of such scenarios 
in practical application. 29  Thus, if algorithmic tacit collusion materialises, it is uncertain 
whether it would fall within the scope of article 101(1). Secondly, there is ambiguity 
surrounding whether algorithmic tacit collusion via supra-competitive price fixing would be 
categorised as an ‘agreement’ or as a ‘concerted practice’ under article 101(1) of the TFEU. 
Thirdly, another question arises as to whether such conduct would be classified as a restriction 
‘by object’ under article 101(1)(a). Fourthly, uncertainty remains about who should be held 
accountable and how liability should be determined for potential violations of competition 
law. 

If, or when, algorithmic tacit collusion via supra-competitive price fixing materialises, 
the challenges to legal certainty that have been outlined above will significantly impede the 
enforcement of article 101(1)(a) of the TFEU, potentially creating an exploitable legal 
loophole for competing undertakings. Therefore, proactive measures must be taken ex ante 
to address these uncertainties and safeguard competition. In the light of this background, this 
article seeks to answer the following questions: first, could article 101(1)(a) of the TFEU catch 
algorithmic tacit collusion via supra-competitive price fixing and, if so, how? And, secondly, 
what ex ante measures could be implemented to address the legal uncertainty arising from the 
materialisation of the ‘Digital Eye’? 

 
II. ALGORITHMIC (TACIT) COLLUSION: A NARRATIVE 

 
This section examines how pricing algorithms have evolved and how they are increasingly 
implicated in anti-competitive conduct, which sets the stage for understanding the emerging 
risk of algorithmic tacit collusion in EU competition law under article 101(1)(a) of the TFEU. 
 

A. PRICING ALGORITHMS: EVOLUTION AND FUNCTIONING 
  

Since the inception of computer science technology in the 1940s, algorithms have 
been integral in performing diverse computational tasks, encompassing mathematical 
calculations, as well as sorting and searching operations. Importantly, the advent of the 
Internet in the 1990s, and the proliferation of AI, marked a pivotal juncture in the evolution 
of algorithms: the proliferation of digital markets catalysed the development of pricing 
algorithms, which utilise prices as inputs and employ computational methodologies to 
determine optimal pricing outputs to, for instance, maximise a firm’s profit.30 

 
26 Marios C Iacovides, The Law and Economics of WTO Law: A Comparison with EU Competition Law’s ‘More 
Economic Approach’ (Edward Elgar Publishing 2021) 122–41. 
27 Ariel Ezrachi and Maurice E Stucke, ‘Artificial Intelligence & Collusion: When Computers Inhibit Competition’ 
(2017) 2017 University of Illinois Law Review 1775, 1795. 
28 Jones, Sufrin and Dunne (n 17) 669. 
29 Caforio (n 7) 12. 
30 Mammadov (n 11) 14–15. 
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The most transformative step has been the emergence of self-learning dynamic 
pricing algorithms, operating on DL models. These systems process vast, multidimensional 
datasets through artificial neural networks that mimic human neurons, enabling them to select, 
process, and predict outcomes at a speed and precision beyond human capacity. 31 Input data 
may derive from both internal firm information (production costs, inventories, orders) and 
external real-time factors (competitors’ prices, demand fluctuations, consumer behaviour).32 
Crucially, once programmed with the single objective of profit maximisation, these algorithms 
continuously adjust their outputs in real time without further human intervention. 33 
Their unilateral and autonomous nature raises acute concerns under EU competition law. 
By replacing human decision-makers, DL pricing algorithms may independently discover that 
supra-competitive price fixing is the most effective strategy to achieve their objective.34 Scholars 
warn that such collusion can arise significantly faster than human coordination, narrowing the 
scope for detection or intervention.35 The risks are exacerbated by the ‘black box’ opacity of 
DL: programmers cannot retrace or predict the decision-making process, making it 
impossible to know whether a supra-competitive outcome results from lawful parallel conduct 
or from algorithmic tacit collusion.36 

 
B. ANTI-COMPETITIVE USE OF PRICING ALGORITHMS 

 
The increasing reliance on pricing algorithms has prompted concern that such tools 

may facilitate collusion in novel ways. The literature identifies four principal theories of harm: 
the ‘Messenger’, the ‘Hub and Spoke’, the ‘Predictable Agent’, and the ‘Digital Eye’.37 While 
the first three theories already find support in enforcement practice, the ‘Digital Eye’ remains 
hypothetical, underscoring an unresolved gap in the scope of article 101(1)(a) of the TFEU. 

The ‘Messenger’ theory describes a situation where algorithms are deployed to 
stabilise or reinforce an existing cartel agreement. In these cases, the software is deliberately 
programmed to monitor rivals and adjust prices in line with collusive strategies.38 A leading 
example is the Online Sales of Posters and Frames decision of the UK’s Competition and 
Markets Authority, in which two online poster sellers used pricing algorithms to maintain pre-
agreed prices on the Amazon marketplace, thereby avoiding undercutting each other. 39 
Similarly, in 2020 the Spanish National Commission for Markets and Competition opened 
proceedings against several real estate platforms on the basis that algorithms embedded in 

 
31 See for example ibid; OECD, ‘Algorithmic Competition’ (n 11) 6–9. 
32  Autorité de la Concurrence and Bundeskartellamt, ‘Algorithms and Competition’ (November 2019) 9 
<https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Berichte/Algorithms_and_Competition_Working-
Paper.pdf?__blob=publicationFile&v=3> accessed 28 April 2024. 
33 In fact, these algorithms are also referred to as ‘repricing’ algorithms: see Hanspach and Galli (n 5). 
34 See for example Caforio (n 7) 9–13; ibid 7–9; Devogele (n 14). 
35  Matthias Hettich, ‘Algorithmic Collusion: Insights from Deep Learning’ (24 November 2021) 1 
<http://dx.doi.org/10.2139/ssrn.3785966> accessed 25 May 2024. 
36 Caforio (n 7) 14. 
37 Ariel Ezrachi and Maurice E Stucke, Virtual Competition: The Promise and Perils of the Algorithm-Driven Economy 
(Harvard University Press 2016) 35–71. 
38 ibid. 
39 CMA Infringement Decision, Online Sales of Posters and Frames (Case 50223, 12 August 2016) paras 1.3, 3.46, 3.62–
3.93 <https://assets.publishing.service.gov.uk/media/57ee7c2740f0b606dc000018/case-50223-final-non-confidential-
infringement-decision.pdf> accessed 25 May 2024. 
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brokerage software aligned agents’ pricing and sales terms.40 Both instances illustrate that 
algorithms can serve as the operational tool for explicit collusion. The legal significance of 
such cases lies in confirming that algorithmic implementation of cartels does not alter their 
legal character: they remain agreements or concerted practices prohibited by article 101 of 
the TFEU. 

The ‘Hub and Spoke’ theory arises where a central platform or intermediary 
employs algorithms to coordinate the behaviour of otherwise competing undertakings. 41 The 
jurisprudence of the CJEU already provides a doctrinal basis for facilitator liability. In AC-
Treuhand, the court held that a consultancy that actively contributed to the organisation of 
cartel meetings and the monitoring of collusive arrangements could itself be liable under 
article 101 of the TFEU.42 Although not directly concerning algorithms, the reasoning has clear 
implications for digital platforms. National authorities have extended this principle: the 
Danish Competition and Consumer Authority found that the platform, Ageras, infringed 
national competition law by supplying ‘estimated market prices’ and ‘minimum quotes’ to 
service providers,43 while the Romanian Competition Council expressed concern in 2020 that 
ride-hailing platforms’ pricing algorithms could facilitate collusion.44 These cases illustrate that 
the role of digital intermediaries in orchestrating anti-competitive outcomes is not peripheral, 
but central, and that liability may attach where their algorithmic tools function as a 
coordinating hub. 

Under the ‘Predictable Agent’ theory, collusion is enabled not by direct 
communication but by the transparency and predictability that algorithms create. By encoding 
pricing strategies or revealing rivals’ intentions, algorithms reduce market uncertainty and 
facilitate convergence.45  The Eturas ruling is the paradigmatic instance of this.46  Here, an 
online booking platform imposed a uniform cap on discounts through its internal messaging 
system and technical restrictions in its software. The CJEU held that travel agencies could be 
presumed to have been aware of the restriction and were therefore liable under article 101 of 
the TFEU.47 More recently, in 2022, the Italian Competition Authority investigated abnormal 
convergence of airline ticket prices on routes to Sicily, noting that algorithms may have 
facilitated supra-competitive pricing.48 These examples underscore that, even where explicit 
agreement is absent, the technical design of algorithms may create functional equivalence to 
collusion by stabilising expectations and reducing incentives to compete. 

 
40 National Commission for Markets and Competition, ‘The CNMC Opens Antitrust Proceedings against Seven Firms 
for Suspected Price Coordination in the Real Estate Intermediation Market’ (19 February 2020) 
<https://www.cnmc.es/sites/default/files/editor_contenidos/Notas de prensa/2020/2020219 NP Intermediation Market 
EN.pdf> accessed 14 April 2024.  
41 Ezrachi and Stucke, ‘Artificial Intelligence’ (n 27). 
42 AC-Treuhand (n 24) paras 36–39. 
43  ‘Danish Competition Council: Ageras Has Infringed Competition Law’ (Danish Competition and Consumer 
Authority, 30 June 2020) <https://en.kfst.dk/nyheder/kfst/english/decisions/20200630-danish-competition-council-
ageras-has-infringed-competition-law> accessed 25 May 2024. 
44 See Sheng Li, Claire Chunying Xie and Emilie Feyler, ‘Algorithms & Antitrust: An Overview of EU and National Case 
Law’ (Concurrences, 7 October 2021) <https://www.concurrences.com/en/bulletin/special-issues/algorithms-
competition/algorithms-antitrust-an-overview-of-eu-and-national-case-law> accessed 25 May 2024.  
45 AC-Treuhand (n 24) paras 36–39. 
46 Eturas (n 25) paras 19–21. 
47 ibid. 
48 Provvedimento n 30408, Prezzo Biglietti Aerei da e per la Sicilia nel Periodo Natalizio (Case I863, 20 December 
2022)<https://www.agcm.it/dotcmsCustom/getDominoAttach?urlStr=192.168.14.10:8080/41256297003874BD/0/EA1
31DE0E183BC70C1258925004D308C/$File/p30408.pdf> accessed 25 May 2024. 
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The final theory of harm, the ‘Digital Eye’, is qualitatively distinct. It envisages a 
scenario of algorithmic tacit collusion in which undertakings independently deploy self-
learning, dynamic pricing algorithms that, when exposed to similar data sets and optimisation 
objectives, autonomously converge on supra-competitive outcomes.49 Unlike the first three 
theories, no human communication or intentional coordination is required: collusion arises 
from the interaction of algorithms themselves. To date, no EU or national authority has 
sanctioned conduct under this model. The absence of precedent is itself significant. 
Whereas ‘Messenger’, ‘Hub and Spoke’, and ‘Predictable Agent’ scenarios can be 
accommodated within the existing framework of article 101 of the TFEU as explicit collusion, 
the ‘Digital Eye’ resists classification because it lacks the element of agreement or concerted 
practice that is traditionally required. This gap points to a pressing enforcement challenge: if 
algorithmic tacit collusion materialises in practice, the current legal framework may be 
inadequate to address it. 
 

III. ALGORITHMIC TACIT COLLUSION VIA PRICE FIXING UNDER 
ARTICLE 101(1)(A) OF THE TFEU 

 
This section explores how algorithmic tacit collusion, particularly through supra-competitive 
price fixing, may be brought within the scope of article 101(1) of the TFEU. It examines, first, 
whether such practices can be understood as a ‘concerted practice’ when interpreted in the 
light of technological developments, and secondly, whether they may be categorised as 
restrictions by object through analogy with traditional price fixing. In doing so, the analysis 
highlights the risk of an enforcement gap if algorithmic tacit collusion were excluded, 
especially given its potential to emerge beyond oligopolistic markets and in increasingly 
digitalised settings. 

Within the EU legal framework, the arsenal par excellence that prohibits collusion 
via supra-competitive price fixing is article 101(1)(a) of the TFEU. This article prohibits ‘all 
agreements between undertakings, decisions by associations of undertakings and concerted 
practices which may affect trade between Member States and which have as their object or 
effect the prevention, restriction or distortion of competition within the internal market’.50 
Remarkably, the notion of ‘undertaking’ is broadly interpreted and it encompasses any entity 
that is engaged in an economic activity, regardless of its legal status and the way it is financed.51 

On the one hand, an ‘agreement’ does not necessarily require formalisation to be 
recognised under article 101(1)(a) of the TFEU. In fact, to encompass a broad spectrum of 
agreements, the ACF Chemiefarma NV v Commission (‘Quinine Cartel ’)52 ruling clarified 
that informal arrangements are also subject to scrutiny.53  Furthermore, an agreement is 
deemed to exist regardless of its formality, whether oral or written, and irrespective of its legal 
enforceability or absence of provisions for non-compliance.54 However, in order to fall under 
the purview of article 101(1) of the TFEU, the agreement requires the concurrence of wills—
expressed through the attainment of consensus on a common, defined, and precise plan—

 
49 Ezrachi and Stucke, ‘Artificial Intelligence’ (n 27). 
50 TFEU, art 101(1). In the light of this article’s focus on collusion between two or more undertakings, the requirement 
of ‘decisions by associations of undertakings’ will not be examined.  
51 Case C-41/90 Klaus Höfner and Fritz Elser v Macrotron GmbH [1991] ECR I-1979, para 21. 
52 Case 41-69 ACF Chemiefarma NV v Commission [1970] ECR 661. 
53 ibid paras 110–24. 
54 Paul Craig and Gráinne de Búrca, EU Law: Text, Cases, and Materials (7th edn, OUP 2020) 1038. 
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between two or more parties, as distinct from unilateral measures, dictating their conduct 
within the market in a prescribed manner, whether in action or abstention.55 The precise form 
of this concurrence is not important if it constitutes the faithful expression of the parties’ 
intentions.56 Unilateral measures do not therefore suffice; however, an agreement can be 
deduced from a party’s conduct if the manifestation of the wish of one contracting party to 
achieve an anti-competitive goal serves as an invitation to the other party, either explicitly or 
implicitly, to pursue that goal together.57 

On the other hand, the notion of ‘concerted practice’ aims to forestall situations where 
entities collaborate in ways that fall short of an agreement, which may otherwise circumvent 
the application of article 101(1) of the TFEU.58 This concept has been elaborated upon in 
seminal cases such as Imperial Chemical Industries Ltd v Commission,59 which ruled that the 
purpose of the term was to preclude ‘coordination between undertakings which, without 
having reached the stage where an agreement properly so-called has been concluded, 
knowingly substitutes practical cooperation between them for the risks of competition’.60 
Additionally, Coöperatieve Vereniging ‘Suiker Unie’ UA v Commission61  clarified that a 
‘concerted practice’ does not necessitate the ‘working out of an actual plan’ but rather 
encompasses any ‘direct or indirect’ contact—a mental consensus62—between undertakings 
aimed at influencing the behaviour of competitors or disclosing intended market strategies.63 
It is governed by a presumption that such a practice will be enacted while these undertakings 
remain active on the market.64  Consequently, although a ‘concerted practice’ requires 
reciprocal cooperation between the parties,65 it is not necessary to demonstrate a ‘meeting of 
minds’ or a ‘common course of conduct’, nor does the consensus need to be reached 
verbally.66 It is enough to demonstrate that, based on a series of indicia, the presence of a 
‘concerted practice’ is the sole plausible explanation for the market outcome.67 

Although article 101(1) of the TFEU delineates between ‘agreements’ and ‘concerted 
practices’, the CJEU has asserted that this differentiation is merely formal:68 both address 
explicit collusion, but, whereas an ‘agreement’ requires a clearly expressed concurrence of 
wills, a ‘concerted practice’ can be established on the basis of less explicit, indirect, or tacit 
forms of coordination. When applied to algorithmic tacit collusion via price fixing, three tiers 
of legal uncertainty arise, which are discussed below. 
 

 
55 ibid 1037–39. 
56 Case C-338/00 P Volkswagen AG v Commission [2003] ECR I-9189, paras 63–65. 
57 Joined Cases C-2/01 P and C-3/01 P Bundesverband der Arzneimittel-Importeure eV v Bayer AG [2004] ECR I-23, 
paras 100–02. 
58 Craig and de Búrca (n 54) 1040–43. 
59 Case 48-69 Imperial Chemical Industries Ltd v Commission [1972] ECR 619. 
60 ibid para 64 (emphasis added). 
61 Joined Cases 40 to 48, 50, 54 to 56, 111, 113 and 114-73 Coöperatieve Vereniging ‘Suiker Unie’ UA v Commission 
[1975] ECR 1663 (‘Suiker Unie’). 
62 Richard Whish and David Bailey, Competition Law (10th edn, OUP 2021) 118–20. 
63 Suiker Unie (n 61) paras 173–74. 
64 See for example Case C-609/13 P Duravit AG v Commission, EU:C:2017:46, para 70; Case C-49/92 P Commission 
v Anic Partecipazioni SpA [1999] ECR I-4125, para 115; Case T-344/18 Rubycon Corp v Commission, EU:T:2021:637, 
para 104; Case C-199/92 P Hüls AG v Commission [1999] ECR I-4287, para 162. 
65 Jones, Sufrin and Dunne (n 17) 200.  
66 Whish and Bailey (n 62). 
67 See for example ibid; Stefan Thomas, ‘Harmful Signals: Cartel Prohibition and Oligopoly Theory in the Age of 
Machine Learning’ (2019) 15 Journal of Competition Law & Economics 159, 180–83. 
68 See for example Anic Partecipazioni (n 64) para 131; Case C-8/08 T-Mobile Netherlands BV v Raad van bestuur van 
de Nederlandse Mededingingsautoriteit [2009] ECR I-4529, paras 23–24. 
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A. ARTICLE 101(1)(A) OF THE TFEU APPLIED TO ALGORITHMIC  
TACIT COLLUSION VIA PRICE FIXING 

 
In the light of the criteria needed for coordination to be caught by article 101(1) of 

the TFEU, it is obvious that algorithmic tacit collusion via supra-competitive price fixing—
characterised by its autonomous and unilateral nature as detailed in Section II.A—de facto 
falls outside the scope of article 101(1)(a) and therefore results in lawful conduct. 
Consequently, a first tier of legal uncertainty arises as to whether such algorithmic tacit 
collusion via supra-competitive price fixing, if it materialises, will be caught under article 
101(1)(a) of the TFEU. 

The primary rationale for this de facto exemption of tacit collusion from the purview 
of article 101(1) lies in the economic theory of ‘conscious parallelism’—a rational, natural 
response in a given market—where undertakings independently adjust their prices in response 
to the pricing strategies of their competitors, with no element of concertation.69 This theory 
finds particular validation within oligopolistic markets—markets with few dominant firms, high 
entry barriers, and strategic interdependence—as distinct from competitive markets (many 
firms, no influence) or monopolies (one firm). Their limited differentiation and price 
transparency make rivals’ price changes easily detectable.70 

However, three arguments—drawing from economic theory, traditional legal 
principles, and technology-based evidence—can be marshalled to substantiate the contention 
that algorithmic tacit collusion via supra-competitive price fixing warrants inclusion within the 
scope of article 101(1)(a) of the TFEU. First, while the conscious parallelism exemption 
granted to human tacit collusion may be accepted—since there is no ‘agreement’, parallel 
conduct may stem from rational independent behaviour, and over-enforcement risks 
penalising natural oligopoly dynamics—it is seen as an acceptable risk.71  By contrast, its 
application to algorithmic tacit collusion is more problematic. Conscious parallelism hinges 
on market structure, yet digital markets—where self-learning dynamic pricing algorithms are 
widely deployed—can rapidly shift from competitive to concentrated, thereby enabling 
oligopolistic outcomes.72 Moreover, unlike human decision-making, algorithms process vast 
amounts of data with speed, precision, and constant monitoring, which allows them to detect 
and replicate rivals’ strategies almost instantaneously.73 As a result, algorithmic tacit collusion 
not only entrenches coordination more effectively within oligopolies but may also extend 
beyond them, given the capacity of algorithms to sustain supra-competitive outcomes even in 
more fragmented markets.74 

 
69 Nicolas Petit, ‘The Oligopoly Problem in EU Competition Law’ in Ioannis Lianos and Damien Geradin (eds), 
Handbook on European Competition Law: Substantive Aspects (Edward Elgar Publishing 2013) 259–49. 
70 ibid. 
71 Devogele (n 14) 4. 
72 Jonathan S Kanter, ‘Digital Markets and “Trends towards Concentration”’ (2023) 11 Journal of Antitrust Enforcement 
143, 144. 
73 See for example Ai Deng, ‘What Do We Know about Algorithmic Tacit Collusion?’ (2018) 33 Antitrust 88, 88; 
OECD, ‘Algorithms and Collusion: Competition Policy in the Digital Age’ (14 September 2017) 36 
<https://www.oecd.org/content/dam/oecd/en/publications/reports/2017/05/algorithms-and-collusion-competition-
policy-in-the-digital-age_02371a73/258dcb14-en.pdf> accessed 13 May 2024; Caforio (n 7) 23. 
74 Caforio (n 7) 10, 23. 
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Secondly, article 101 of the TFEU was enacted in 1958 as part of the Treaty 
establishing the European Economic Community,75 formulated in an era vastly different from 
today’s technological landscape. In this context, employing the traditional legal method of 
teleological interpretation, which involves interpreting laws in line with their overarching 
objectives,76 becomes imperative. Considering the fundamental aim of article 101(1) of the 
TFEU, which is to safeguard competition in markets to promote current and future consumer 
welfare and ensure efficient resource allocation,77 it becomes apparent that the regulatory 
framework must adapt to contemporary challenges. Thus, in the light of technological 
advancements and the evolving nature of competition, subjecting algorithmic tacit collusion 
via supra-competitive price fixing to the ambit of article 101(1)(a) of the TFEU emerges as a 
compelling necessity. A readiness for such a broader interpretation of EU competition law 
was already shown by the CJEU in Meta Platforms Inc v Bundeskartellamt,78 where the court 
accepted that breaches of data protection law—although not traditionally within competition 
law—could nonetheless fall under article 102 of the TFEU because of their capacity to 
reinforce dominance and distort competition.79 By analogy, algorithmic coordination, while 
not foreseen in the classical framework of article 101, produces supra-competitive outcomes 
that are functionally equivalent to explicit collusion, thereby warranting an equally adaptive 
interpretation. 

Thirdly, although algorithmic tacit collusion via supra-competitive price fixing 
remains a theoretical hypothesis, empirical evidence supports its plausibility. Contrary to 
assertions by some scholars who dismiss it as mere ‘fiction’ or ‘exaggeration’,80 such scepticism 
warrants rebuttal. The rationale for this rebuttal is straightforward: technological 
advancements continually reshape our understanding of what is achievable. Practices once 
deemed improbable, such as pricing algorithms themselves, have rapidly evolved into 
common tools within the marketplace. Given this unpredictability of technological evolution, 
it is crucial to avoid leaving regulatory lacunae that could be exploited by undertakings to the 
detriment of consumer welfare and economies, thereby infringing upon the goals of article 
101 of the TFEU itself. Thus, rather than dismissing algorithmic tacit collusion as improbable, 
a purposive reading of article 101 of the TFEU suggests that what matters is not the form of 
coordination—whether human-to-human or algorithmic—but its effects on competition and 
consumers. Excluding algorithmic collusion would therefore sidestep the very objectives of 
article 101 by tolerating supra-competitive outcomes that the provision was designed to 
prevent. 

 
 
 
 
 

 
75  See ‘Summary of EU Legislation, Treaty of Rome (EEC)’ (European Union, 14 March 2017) <https://eur-
lex.europa.eu/EN/legal-content/summary/treaty-of-rome-eec.html> accessed 15 May 2024. 
76 Davor Petrić, ‘A Reflection on the Methods of Interpretation of EU Law’ (2023) 17 ICL Journal 83, 84. 
77 See for example Commission, ‘Guidelines on the Application of Article 81(3) of the Treaty’ [2004] OJ C101/97, para 
13; Chris Townley, ‘Which Goals Count in Article 101 TFEU?: Public Policy and Its Discontents’ [2011] European 
Competition Law Review 441, 441. 
78 Case C-252/21 Meta Platforms Inc v Bundeskartellamt, EU:C:2023:537. 
79 See Peter J van de Waerdt, ‘Meta v Bundeskartellamt: Something Old, Something New’ (2023) 8 European Papers 
1077, 1102. 
80 Caforio (n 7) 18; Jones, Sufrin and Dunne (n 17) 689. 
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B. ALGORITHMIC TACIT COLLUSION VIA PRICE FIXING AS A  
‘CONCERTED PRACTICE’ 
 
Beginning with the premise that occurrences of algorithmic tacit collusion via supra-

competitive price fixing will be subject to article 101(1)(a) of the TFEU, the subsequent pivotal 
inquiry—constituting a second tier of legal uncertainty—pertains to its classification as either an 
‘agreement’ or a ‘concerted practice’. Given that an agreement necessitates explicit 
expression, by definition, this avenue can be dismissed a priori. Conversely, a ‘concerted 
practice’, characterised by a less explicit expression, could offer a feasible mechanism for 
identifying instances of algorithmic tacit collusion via supra-competitive price fixing. 
Significantly, through the employment of a broad interpretation of article 101(1) of the TFEU 
in the light of contemporary technological development, it could be contended that the 
conventional criteria delineating ‘concerted practices’ enable the classification of algorithmic 
tacit collusion as a form of ‘concerted practice’. 

The first criterion of mental consensus arises from any direct or indirect contact81 
between competitors and, although it implies some form of reciprocity between parties, it is 
sufficient that the other competitor accepts the disclosure of intention or conduct.82 Self-
learning dynamic pricing algorithms achieve the programmed objective (for instance, 
optimisation of a firm’s market performance through the maximisation of profit) by 
continuously analysing market conditions and reacting to one another, as explained in Section 
II.A. If the requirement of ‘indirect contact’ is interpreted broadly, one could argue that 
algorithms—even when operating independently, but relying on similar data and pursuing 
similar objectives—may nonetheless disclose strategic information. By increasing market 
transparency, they allow competitors to access (or ‘see’) each other’s algorithmic behaviour, 
thereby fulfilling the condition of indirect contact. In fact, as outlined in Section II.A, these 
algorithms enhance market transparency and, consequently, more information that may be 
deemed strategic is made available.83 According to the Guidelines on article 101 of the TFEU, 
‘strategic’ information includes any information disclosing competitors’ past or current 
actions.84 Arguably, pricing strategies themselves may amount to such disclosures, thereby 
satisfying the requirement of indirect contact. Furthermore, these algorithms recognise price 
coordination, price fixing, as the optimal strategy to achieve their programmed optimisation-
maximisation objective. In the light of technological developments, one could argue that such 
recognition—together with the algorithms’ capacity to react to one another—may amount to an 
algorithmic ‘mental’ consensus. By accepting the disclosed strategic information and aligning 
their conduct through price fixing, they would also satisfy the requirement of reciprocity.85 
Notably, this argument holds even if the algorithms react to one another only once, such as 
immediately upon implementation. An isolated instance of contact still falls under the 
prohibition of article 101(1) of the TFEU 86  and, by analogy, the same could apply to 
algorithms. Furthermore, it could be argued that these algorithms, by coordinating to achieve 

 
81 Suiker Unie (n 61) paras 173–74. 
82 Whish and Bailey (n 62); Devogele (n 14) 13. 
83 Devogele (n 14) 15–17. 
84 Commission, ‘Guidelines on the Applicability of Article 101 of the Treaty on the Functioning of the European Union 
to Horizontal Co-operation Agreements’ [2011] OJ C11/1, paras 61–62. 
85 Devogele (n 14) 13. 
86 T-Mobile Netherlands (n 68) para 59. 
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their programmed objective optimally, accept each other’s information regarding market 
conduct intentions, thereby also meeting the condition of reciprocity.87 

The second criterion entails knowingly substituting practical cooperation for the risks 
of competition. The absence of a defined threshold for the term ‘knowingly’88 renders it prone 
to being broadly interpreted; however, applying it to self-learning algorithms is complex. The 
only way to meet this requirement would be to consider that, because these algorithms 
recognise collusion via supra-competitive price fixing as the optimal means to achieve their 
programmed objective, an acknowledgment of this, combined with deliberate participation in 
collusion, could fulfil the condition of ‘knowingly’. Indeed, these algorithms have no 
‘common sense’ nor can they distinguish between ‘right or wrong’.89 Therefore, it would be 
very hard to seek a fulfilment of this requirement following the traditional interpretation of 
‘knowingly’. Consequently, if the above-mentioned interpretation is accepted, the condition 
of ‘knowingly’ would be fulfilled and uncertainty would be replaced with practical 
cooperation, which is prohibited under article 101(1) of the TFEU.90 
 

C. ALGORITHMIC TACIT COLLUSION VIA PRICE FIXING AS A ‘BY  
OBJECT’ RESTRICTION 

 
Relying on the arguments that algorithmic tacit collusion via supra-competitive price 

fixing could constitute a ‘concerted practice’, in order to be prohibited under article 101(1)(a) 
of the TFEU, it must have ‘as [its] object or effect the prevention, restriction or distortion of 
competition within the internal market’.91 Hence, a third tier of legal uncertainty emerges 
regarding whether algorithmic tacit collusion via supra-competitive price fixing should be 
classified as a ‘by object’ or ‘by effect’ infringement under article 101(1)(a). 

Although certain forms of collusion, like price fixing, are classified as restrictions ‘by 
object ’—that is, practices presumed to be injurious to the proper functioning of competition 
by their very nature—a contextual analysis is still required to avoid an overly broad assumption 
that all such practices automatically fall within this ‘by object’ category of illegality. 92 
Accordingly, before qualifying a ‘concerted practice’ as a ‘by object’ restriction, regard must 
be had to its content, its objectives, and the economic and legal context in which it occurs,93 as 
well as to the parties’ intention.94 While algorithms themselves cannot form an intention in the 
legal sense, such intention may be inferred from the conduct of the undertakings that design 
or deploy them—particularly where firms fail to implement safeguards against collusive 
outcomes. 

 
87 Devogele (n 14) 12–13. 
88 Thomas, ‘Harmful Signals’ (n 67); Devogele (n 14) 14–15. 
89 Devogele (n 14) 25–26. 
90 Luca Calzolari, ‘The Misleading Consequences of Comparing Algorithmic and Tacit Collusion: Tackling Algorithmic 
Concerted Practices under Art. 101 TFEU’ (2021) 6 European Papers 1193, 1211; Devogele (n 14) 14–15; Imperial 
Chemical Industries (n 59) paras 64–65. 
91 TFEU, art 101(1). 
92 See for example Case C-209/07 Competition Authority v Beef Industry Development Society Ltd [2008] ECR I-8637, 
para 17; Case C-67/13 P Groupement des cartes bancaires (CB) v Commission, EU:C:2014:2204, paras 51–57; Craig 
and de Búrca (n 54) 1049–52; Jones, Sufrin and Dunne (n 17) 242–63.  
93  Joined Cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P GlaxoSmithKline Services Unlimited v 
Commission [2009] ECR I-9291, para 58. 
94 See for example ibid; Joined Cases C-96-102, 104, 105, 108 and 110/82 NV IAZ International Belgium v Commission 
[1983] ECR 3369, paras 23–25. 
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Since the subject matter of this article has not yet materialised, conducting a contextual 
analysis is currently impossible. Nevertheless, the CJEU has consistently ruled that collusion 
via price fixing can be classified as a ‘by object’ restriction.95 This is because competition is 
inherently undermined, perniciously affecting economies and consumers, making it highly 
unlikely that a justification exists under article 101(3) of the TFEU.96 Drawing an analogy, 
algorithmic tacit collusion via supra-competitive price fixing could be considered to mirror 
traditional price fixing in its anti-competitive characteristics and, therefore, it could also be 
classified as a ‘by object’ restriction. Furthermore, it is noteworthy that the CJEU has ruled 
that a concerted practice97 ‘may be regarded as having a restrictive object even if it does not 
have the restriction of competition as its sole aim but also pursues other legitimate objectives’.98 
This ruling holds significant relevance in the context of algorithmic tacit collusion, where such 
algorithms, as discussed in the previous sections, are primarily designed to maximise a firm’s 
profit—a legitimate objective. Nonetheless, if they price fix, they could still be considered to 
have a restrictive ‘by object’ nature, which is unlikely to be justified under article 101(3) of the 
TFEU. 
 

IV. A QUEST FOR ACCOUNTABILITY: A LEGAL CHALLENGE 
 

Building upon the reasoning that algorithmic tacit collusion via supra-competitive price fixing 
falls within the purview of article 101(1)(a) of the TFEU as a ‘concerted practice’ constituting 
a ‘by object’ restriction of competition, a fourth tier of legal uncertainty emerges: the issue of 
liability. Who bears accountability and who must be held liable in such instances?99  
 

A. WHO IS ACCOUNTABLE? 
 

Ensuring the accountability of undertakings for algorithmic tacit collusion is 
paramount, since a failure to do so would create an enforcement gap—leaving competition 
authorities unable to address anticompetitive outcomes generated by algorithms and allowing 
firms to evade liability under article 101(1) of the TFEU by attributing collusion to computer 
programs.100 A common solution proposed in the literature is that solely the AI—the algorithm 
itself—should be held accountable for its actions and thus be made liable for anticompetitive 
conduct, such as tacit collusion and price fixing under article 101(1).101 However, this approach 
raises several legal challenges. For instance, consider a situation where the Commission is 
investigating a price fixing cartel created by self-learning dynamic pricing algorithms operating 
on a DL model. How would such an algorithm respond to a statement of objections? It does 

 
95 Jones, Sufrin and Dunne (n 17). 
96 ibid. 
97 See Case C-551/03 P General Motors BV v Commission [2006] ECR I-3173. The General Motors ruling concerned 
an ‘agreement’; however, by analogy, the same reasoning can be applied to a ‘concerted practice’. 
98 ibid para 64.   
99 It is pertinent to highlight that this article is specifically centred on delineating accountability and subsequent liability 
in instances of breaching article 101(1)(a) of the TFEU by algorithmic tacit collusion via supra-competitive price fixing. 
For different categories of infringement, alternative approaches may be viable because a one-size-fits-all solution is 
unlikely to be satisfactory. 
100 Margrethe Vestager, ‘Algorithms and Competition’ (Bundeskartellamt 18th Conference on Competition, Berlin, 16 
March 2017) <https://ec.europa.eu/newsroom/comp/items/55994/en> accessed 22 April 2024. 
101 Devogele (n 14) 18. 
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not have the capability to engage in such responses.102 Moreover, an algorithm is incapable of 
bearing the consequences of their actions, such as paying fines or serving jail sentences.103 
Consequently, holding only the algorithm liable is practically unfeasible. 

Similarly, some scholars advocate granting legal personality to algorithms,104 but this 
proposition is also impractical. Legal personality entails the ability to hold rights, obligations, 
and competences.105 Algorithms lack the capacity to own property, enter into contracts, or 
engage in other legal actions independently. Therefore, as also argued by the European 
Parliament, assigning legal personality to algorithms is unnecessary.106  At the same time, 
European policy-making has, at its core, the protection of the dignity of individuals, which is 
why any legal solution to the accountability issue should put humans at the centre.107 
Ultimately, it is evident that holding no party liable is neither desirable nor feasible, as it would 
de facto grant immunity to undertakings who seek to collude and who ‘tacitly’ achieve such 
collusion through the employment of self-learning algorithms aimed at profit maximisation.108 

This article argues that, depending on the scenario, traditional liability classifications—
such as strict product liability, joint liability, and vicarious liability—could serve both as a first 
response and as a last resort to address this legal uncertainty and to determine accountability 
for the purpose of attributing liability. This approach is essential for the enforcement of article 
101(1)(a) of the TFEU.109  
 

B. SCENARIO A: ALGORITHM DEVELOPER UNDERTAKING— 
COMPETING UNDERTAKING 
 
The first scenario under examination, illustrated in Figure 1 below, involves a 

situation wherein a competing entity (A) utilises a self-learning algorithm—developed by 
another undertaking—that is designed to maximise its profit; yet, the algorithm engages in tacit 

 
102 ibid. 
103 See for example OECD, ‘Algorithms and Collusion – Background Note by the Secretariat’ (DAF/COMP(2017)4, 9 
June 2017) 9 <https://one.oecd.org/document/DAF/COMP(2017)4/en/pdf> accessed 12 April 2024; Anne-Sophie 
Thoby, ‘Pricing Algorithms & Competition Law: How to Think Optimally the European Competition Law Framework 
for Pricing Algorithms?’ (Competition Forum, 17 December 2020) <https://competition-forum.com/pricing-algorithms-
competition-law-how-to-think-optimally-the-european-competition-law-framework-for-pricing-algorithms/> accessed 23 
April 2024. 
104 See for example Alessio Azzutti, Wolf-Georg Ringe and H Siegfried Stiehl, ‘Machine Learning, Market Manipulation, 
and Collusion on Capital Markets: Why the “Black Box” Matters’ (2021) 43 University of Pennsylvania Journal of 
International Law 79, 127; Robert van den Hoven van Genderen, ‘Legal Personhood in the Age of Artificially Intelligent 
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(2022) 122 Teisė 150. 
105 Visa AJ Kurki, A Theory of Legal Personhood (OUP 2019) 127–28. 
106 Devogele (n 14) 18–20. However, advocating the granting of legal personality to algorithms, as proposed by both 
Devogele and Calzolari, opens up an additional avenue for assigning liability: the parent-subsidiary company relationship 
within the ‘single economic unit’ doctrine. 
107 Silvia De Conca, ‘Bridging the Liability Gap: Why AI Challenges the Existing Rules on Liability and How to Design 
Human-Empowering Solutions’ in Bart Custers and Eduard Fosch-Villaronga (eds), Law and Artificial Intelligence: 
Regulating AI and Applying AI in Legal Practice (TMC Asser Press 2022) 254. 
108 ibid; OECD, ‘Algorithms and Collusion’ (n 103) 39.  
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elucidate the legal uncertainty surrounding accountability in the context of tacit algorithmic collusion via supra-
competitive price fixing, without seeking to establish definitively the optimal course of action. While two common 
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collusion via supra-competitive price fixing with other undertakings (B–G), seeing it as the 
optimal route to achieve the optimisation objectives. Within this scenario, two potential 
approaches to allocating accountability and subsequent liability emerge: strict product liability 
and joint liability. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Figure 1: Algorithm not developed by the competing undertaking 

 
(i) Strict Product Liability 

 
Strict product liability, mandated by the New Product Liability Directive110 within the 

EU, is a juridical doctrine whereby producers, and potentially importers, bear responsibility 
for harm stemming solely from defective goods, irrespective of fault or negligence. 111 
Consequently, if self-learning dynamic pricing algorithms, operating on a DL model, designed 
to maximise a firm’s profit, engage in price fixing, they could be considered defective 
products. This would warrant liability for the developing undertaking and ostensibly address 
the accountability gap. 

 
110 Directive (EU) 2024/2853 of the European Parliament and of the Council of 23 October 2024 on liability for defective 
products and repealing Council Directive 85/374/EEC [2024] OJ L 2853. 
111 Christiane Wendehorst, ‘AI Liability in Europe: Anticipating the EU AI Liability Directive’ (Ada Lovelace Institute, 
September 2022) 4 <https://www.adalovelaceinstitute.org/wp-content/uploads/2022/09/Ada-Lovelace-Institute-Expert-
Explainer-AI-liability-in-Europe.pdf> accessed 22 April 2024. 
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However, the actuality of this situation is notably more complex. In fact, treating these 
algorithms as defective products raises noteworthy issues. First, within the framework of EU 
product liability legislation, there is classification uncertainty, namely whether self-learning 
algorithms can legally qualify as ‘products’.112 Traditional product liability law was designed for 
tangible goods with physical manifestation, whereas algorithms are intangible. This ambiguity 
persists despite indications from the proposed New Product Liability Directive that software 
may be covered (recital 13 and article 4).113 

Secondly, the concept of ‘defectiveness’ does not seamlessly align with the nature of 
these algorithms aimed at profit maximisation: as Karni A Chagal-Feferkorn asserts, 
‘sophisticated systems, in particular self-learning algorithms, rely on probability-based 
predictions’, which are inevitably prone to occasional errors.114 While such algorithms can 
exhibit defects stemming from manufacturing or design flaws, damage often ensues from 
unpredictable actions.115 Within this context, evaluating the defective nature of self-learning 
algorithms that price fix raises pertinent questions: should the standard for comparison be a 
human decision or that of another algorithm? What defines defectiveness: the occurrence of 
damage or the realisation of an erroneous decision? Can the algorithm be deemed defective 
if price fixing was not a programmed objective, but a ‘collateral’ result?116 

Thirdly, under the New Product Liability Directive, affected parties are obligated not 
only to demonstrate product defectiveness and resultant damages but also to establish a causal 
link between the two.117 This necessitates that the affected parties prove that an anti-competitive 
cartel is formed by a self-learning algorithm, hypothetically deemed as a defective product. 
However, the opaque nature of self-learning algorithms, often referred to as the ‘black box’ 
problem (as explained in Section II.A), exacerbates the difficulty of establishing this causal 
link. The intricate and complex decision-making processes inherent in these algorithms make 
it challenging to discern how specific inputs lead to particular outputs, thus hindering efforts 
to demonstrate a direct connection between the algorithm’s behaviour and the resulting 
damages. 

Lastly, it could be argued that imposing strict product liability on undertakings 
developing self-learning algorithms for any competition infringements, irrespective of context, 
may stifle innovation and undermine the essence of competition itself. Consequently, there 
exists a significant gap in product liability concerning self-learning algorithms, highlighting a 
fundamental flaw in the current legal framework. 
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(ii) Joint Liability 
 

Joint liability describes a situation in which multiple parties are collectively responsible 
for a legal violation.118 In the context depicted in Figure 1, this implies that both the undertaking 
that developed the algorithm and the competing undertaking (A) utilising it may be subject to 
liability. However, even within this scenario, the rationale is not entirely straightforward, giving 
rise to three main issues. The first issue pertains to the demarcation of joint liability. In fact, 
according to EU competition law, undertakings can be considered to be ‘automatically’ jointly 
liable if they constitute a ‘single economic unit’.119 The doctrine of ‘single economic unit’ 
pertains to multiple natural or legal persons forming an undertaking120 that ‘pursue a specific 
economic aim… and can contribute to the commission of an infringement of the kind in 
[article 101(1)(a) of the TFEU]’.121 However, the ‘impossibility to compete’ is the key criterion 
under article 101 of the TFEU for considering several persons, natural or legal, as a ‘single 
economic unit’. 122  Therefore, in the current scenario, this concept would apply if the 
undertaking developing the algorithm and the competing undertaking using it do not 
compete. In the event of algorithmic tacit collusion via supra-competitive price fixing, a case-
by-case analysis would be necessary. Notably, if this doctrine proves inapplicable in a 
hypothetical ‘Digital Eye’ materialisation, attributing accountability becomes more 
complicated. In fact, the CJEU’s decision in AC-Treuhand established that an undertaking, 
irrespective of whether it operates on the market where the anti-competitive behaviour 
occurred, can be held responsible and therefore liable for a competition infringement.123 Prima 
facie, this would prove very valuable in the scenario represented in Figure 1, so that the 
undertaking that developed the algorithm could be held liable easily and possibly also together 
with the competing undertaking that utilised the algorithm. 

Nevertheless, the CJEU added that ‘the undertaking concerned intended to 
contribute by its own conduct to the common objectives pursued by all the participants and 
that it was aware of the actual conduct planned or put into effect by other undertakings in 
pursuit of the same objectives or that it could reasonably have foreseen it and that it was 
prepared to take the risk’.124 Clearly, it is worth questioning whether, in the hypothetical 
materialisation of algorithmic tacit collusion via supra-competitive price fixing, where the 
algorithms are not expressly programmed to collude, there is intent or awareness among the 
parties involved. Similarly, was such collusion foreseeable, and did the undertaking(s) 
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knowingly accept the associated risks? Beyond raising these questions, it is also possible to 
explore whether a failure to program effective limitations on an algorithm’s capacity to collude 
could itself be equated to a degree of intent, awareness, or at least recklessness on the part of 
the undertakings. Such an approach would shift the analysis from mere speculation about 
intent to a more concrete inquiry into the responsibilities of firms that design, deploy, or 
tolerate algorithms capable of anticompetitive outcomes. 

Another issue pertains to the temporal dimension.125 Joint liability is constrained by 
the specific period of each party’s participation in the infringement, but determining the exact 
duration can be challenging, especially for extended or multi-stage infringements.126  This 
challenge is exacerbated in the ‘Digital Eye’ scenario, where the ‘black box’ nature of the 
algorithm makes it difficult, if not impossible, to pinpoint the precise start and end of the 
infringement, as well as the duration of each party’s involvement. Given that collusion was 
not a programmed objective, it raises the question of when accountability begins for each 
party. 

The final issue concerns the extent of liability.127 In the ‘Digital Eye’ context, where no 
party aimed at collusion, the complexity lies in determining whether liability should be evenly 
distributed among all undertakings involved. Alternatively, deciding whether the developer or 
the competing undertaking who utilised the algorithm to maximise profit bears greater 
responsibility presents a challenging question. The uncertainties surrounding these issues can 
deter collaboration, potentially hindering innovation and, hence, competition itself. 
 

C. SCENARIO B: ALGORITHM DEVELOPED BY THE COMPETING  
UNDERTAKING 

 
The second scenario under examination, illustrated in Figure 2 below, entails a 

situation where a competing undertaking (A) develops its own self-learning algorithm designed 
to maximise its profit; yet, the algorithm recognises price fixing as the optimal route to achieve 
this objective and engages in collusion with other undertakings (B–G). Within this scenario, 
two potential approaches to allocating accountability and subsequent liability emerge: strict 
product liability and vicarious liability. 
 

(i) Strict Product Liability  
 

The initial recourse to hold accountable the competing undertaking, which develops 
its own self-learning algorithm, could be a return to strict product liability. Nevertheless, the 
identical challenges elucidated in Section IV.B would resurface in this scenario. 
 

(ii) Vicarious Liability  
 

Within the scenario illustrated in Figure 2, another promising avenue for establishing 
accountability, and for subsequently assigning liability, lies in the application of vicarious 
liability. Vicarious liability, characterised by a strict, secondary form of liability, pertains to the 
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responsibility of a superior entity for the actions of its subordinate or, more broadly, any third 
party with the ‘right, ability, or duty to control’ the actions of the wrongdoer.128 

In the scenario under consideration, the potentially applicable type of vicarious 
liability pertains to the accountability framework within an employer-employee relationship. 
Accordingly, self-learning algorithms could be regarded as analogous to employees.129  By 
analogy, just as employees operate under the ‘direction’ or ‘control’ of their employing 
undertaking, the same principle could be applied to algorithms.130 In this case, if an algorithm, 
acting as an ‘employee’, breaches article 101(1)(a) of the TFEU, the employing firm could be 
held accountable for its actions.131 Significantly, as ruled by the CJEU in SA Musique Diffusion 
française v Commission132 and upheld in Slovenská Sporiteľňa,133 it is not imperative for the 
partners or principal managers of an undertaking to have taken action or possessed knowledge 
regarding the matter; action by an authorised representative of the undertaking suffices.134 
Hence, applying this principle mutatis mutandis suggests that an undertaking could bear 
liability merely for the utilisation of an algorithm, provided that the algorithm is authorised to 
make decisions pertaining to market behaviour,135 such as pricing. Moreover, the undertaking 
may be held strictly liable even if the employee acted contrary to its instructions.136 Therefore, 
even if the self-learning algorithm, programmed to maximise profit, ‘acted contrary to 
instruction’ and colluded, the firm might still be held liable. This approach offers the 
advantage of rendering the level of autonomy exhibited by the algorithm immaterial: all types 
of algorithms employed by the undertaking could be encompassed within the notion of 
‘employee’.137 While this proposal holds significant potential, it is subject to an important 
caveat: the classification of ‘employee’ itself. Indeed, thus far, it pertains exclusively to natural 
persons, reserved for human beings.138 As Sophie Devogele suggests, granting algorithms a 
form of ‘e-personhood’ could potentially streamline the creation of employer-employee 
relationships tailored to the unique challenges posed by AI.139 However, the issues concerning 
the assigning of a specific ‘status’ to algorithms, discussed in Section IV.A, persist regarding 
the grant of ‘e-personhood’. For instance, it would imply that these algorithms possess rights 
and obligations akin to human employees, like receiving remuneration and exercising due 
diligence.140   

If the ‘Digital Eye’ materialises, an additional uncertainty, beyond those previously 
discussed, would emerge and hinder the enforcement of article 101(1)(a) of the TFEU: the 

 
128' Marie Oxland, ‘What Is Vicarious Liability?’ (Nash & Co Solicitors, 20 June 2024) <https://nash.co.uk/insights/what-
is-vicarious-liability> accessed 4 May 2024. 
129 Devogele (n 14) 22–23. 
130 ibid. 
131 ibid.   
132 See Joined Cases 100 to 103/80 SA Musique Diffusion française v Commission [1983] ECR 1825, para 97. 
133 Case C-68/12 Protimonopolný úrad Slovenskej republiky v Slovenská sporiteľňa as, EU:C:2013:71. 
134 ibid para 25. 
135 Autorité de la Concurrence and Bundeskartellamt (n 32) 58–59. 
136  Christopher Thomas, Gianni De Stefano and Dina Jubrail, ‘Liability for Anti-competitive Behaviour by Your 
Employees and Outside Contractors: When You Are Off the Hook and When You are Not’ (Kluwer Competition Law 
Blog, 4 August 2016) <https://legalblogs.wolterskluwer.com/competition-blog/liability-for-anti-competitive-behaviour-by-
your-employees-and-outside-contractors-when-you-are-off-the-hook-and-when-you-are-not/> accessed 28 May 2024. 
137 Devogele (n 14) 22–23. 
138 ibid. 
139 ibid. 
140 See for example ‘Obblighi e Diritti del Lavoratore’ (IPSOA) <https://www.ipsoa.it/wkpedia/obblighi-diritti-lavoratore> 
accessed 28 May 2024; Emanuele Menegatti, ‘The Evolving Concept of “Worker” in EU Law’ (2019) 12(1) Italian 
Labour Law E-Journal 71, 71–73 <https://illej.unibo.it/article/view/9699> accessed 27 April 2024. 



96 Cambridge Law Review (2025) Vol 10, Issue 2 
 
issue of accountability. Depending on the scenario, various liability classifications, though not 
exhaustive, could address this uncertainty. If the algorithm is developed by an external 
undertaking and then used by the competing one, two potential approaches arise: strict 
product liability and joint liability. Conversely, if the algorithm is both developed and used by 
the competing undertaking, strict product liability and vicarious liability could address the 
accountability issue. Failing to identify accountability and subsequently to attribute liability 
would result in an enforcement gap. This, as posed by Devogele, is unacceptable, particularly 
when a firm is benefiting financially from the use of such an algorithm.141 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Figure 2: Algorithm developed by the competing undertaking 

 
141 Devogele (n 14) 19. 
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V. FUTURE-PROOFING ALGORITHMIC COMPETITION LAW: EX ANTE 

INTERVENTION 
 

Given the multiple tiers of legal uncertainty that would arise if the ‘Digital Eye’ were to 
materialise, and the lack of consensus among regulatory authorities—such as national 
competition authorities, the EU Commission, and the CJEU—on how to address this issue, 
thus leading to an enforcement gap, it seems most prudent to implement ex ante measures.142 
These measures could prevent the ‘Digital Eye’ from materialising, thereby addressing legal 
uncertainties proactively. This would empower regulatory authorities pre-emptively to 
navigate the intricacies and obstacles associated with addressing algorithmic tacit collusion ex 
post, thereby fostering a competitive environment. 
 

A. BUILT-IN COMPLIANCE, IMPACT ASSESSMENT, CERTIFICATION 
 
As part of the first set of ex ante measures that could be implemented before 

deploying self-learning dynamic pricing algorithms operating on a DL model in a given 
market, it is advisable to program them to avoid collusion. This implies that computer 
scientists, whether they are employees within a firm or external independent contractors, 
should be mandated to design pricing algorithms that adhere to competition laws. 143  As 
Margrethe Vestager has articulated, these algorithms should be constructed ‘in a way that 
[does not] allow them to collude’.144 These algorithms should be designed to prevent collusive 
pricing, even if it arises from oligopolistic interdependence; legislators should establish 
specific rules to enforce certain algorithmic design standards.145 The first rule that could be 
legislated is to require computer scientists to integrate specific constraints into the algorithm’s 
pricing formula, thereby limiting how it adjusts to specific external market dynamics.146 For 
instance, designers could incorporate constraints that set upper or lower limits on the prices 
generated by machine learning algorithms; this would prevent prices deviating too far from 
competitive levels, thereby reducing the risk of collusion. Similarly, ‘fairness’ criteria could be 
included within pricing algorithms to ensure that prices are not manipulated. This could be 
translated mathematically by programming the algorithm to maintain a designated price 
margin from those of competitors, such as a two per cent differential. 

The second rule that could be legislated is to promote algorithmic heterogeneity.147 In 
fact, if scarce choice is available in the market, undertakings will tend to adopt the same, or 

 
142 This article does not examine interim or ex post measures, as it is believed that they would be less effective than ex 
ante ones in tackling the ‘Digital Eye’. Interim measures are costly to implement and require constant monitoring; ex 
post measures, such as ‘abuse of collective dominance’ under article 102 of the TFEU (as proposed by Devogele), would 
not restore competition as it was before the infringement. Indeed, it is believed that it is better to prevent anti-competitive 
behaviour from occurring as opposed to relying on ex post mechanisms. Moreover, article 101 of the TFEU is already 
an ex post instrument, which (if the interpretations proposed in this article are accepted) could capture algorithmic tacit 
collusion via supra-competitive price fixing. Lastly, a law that outright prohibits the use of self-learning dynamic pricing 
algorithms should not be considered, as it would stifle innovation and ultimately hinder competition. 
143 Caforio (n 7) 25–27. 
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145 Caforio (n 7) 25–27. 
146 ibid.   
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similar, algorithms that could coordinate prices due to their similar underlying code.148 
Therefore, it seems prudent to consider implementing rules, potentially within codes of 
conduct rather than formal laws, that would prevent firms operating in the same market from 
using the same self-learning dynamic pricing algorithm. 149  Notably, this would foster 
competition among developers and suppliers of AI pricing solutions.150  However, due to 
intellectual property rights, it would be more complex to require firms that independently 
develop their own algorithm in-house (without relying on third-party suppliers) to share or 
disclose the code of their algorithms with one another to ensure that they are not constructed 
similarly.151 A further measure that could be implemented, to test the built-in compliance, is 
to conduct an impact assessment on these algorithms prior to their market deployment. 
However, the simulated market conditions in the assessment must accurately reflect, as much 
as possible, the potential harms that such systems could realistically cause.152 Lastly, if the 
impact assessment is successful and demonstrates that the algorithm can adhere to 
competition laws, regulatory agencies should issue a certificate of compliance. This certificate 
would signify that the algorithm has been thoroughly vetted and is approved for use in the 
market. Consequently, not only would the integrity of market operations be ensured, but 
undertakings would also be provided with a clear framework for compliance, thereby fostering 
trust in the deployment of advanced pricing technologies. 

 
B. MANDATED INFORMATION, AUDIT, INSURANCE 

 
As part of the second set of ex ante measures that could be implemented before 

deploying self-learning dynamic pricing algorithms operating on a DL model in a given 
market, it is advisable to mandate information sessions for undertakings. Mandated 
information can be crucial in ensuring both that undertakings are aware of the repercussions 
of their actions and that national competition authorities, the EU Commission, and the CJEU 
know that firms possess this awareness.153 One strategy to achieve this is to mandate that 
undertakings, before using these algorithms, undergo third-party audits to evaluate their 
business practices for antitrust compliance.154 Arguably, this step aims to scrutinise business 
practices for compliance with competition laws, thereby pre-emptively addressing potential 
issues related to anti-competitive behaviour. However, the effectiveness of this strategy 
depends on the thoroughness and rigour of the audits. It is crucial that the auditing entities 
are well-versed in both the technical aspects of self-learning algorithms and the intricacies of 
competition regulations. This dual expertise ensures that audits are not merely procedural 
but impactful in identifying and mitigating risks associated with algorithmic anti-competitive 
behaviour. Moreover, by introducing a requirement to obtain liability insurance to guard 
against collusive practices, competitive behaviour would be promoted, and the likelihood that 
firms take the threat of legal action seriously would increase, as information helps demonstrate 

 
148 ibid. 
149 ibid. 
150 ibid. 
151 ibid. 
152 Jacob Metcalf and others, ‘Algorithmic Impact Assessments and Accountability: The Co-construction of Impacts’ 
(FAccT ‘21: Proceedings of the 2021 ACM Conference on Fairness, Accountability, and Transparency, March 2021) 
742–43 <https://dl.acm.org/doi/10.1145/3442188.3445935> accessed 28 May 2024. 
153 Sylvain Chassang and Juan Ortner, ‘Regulating Collusion’ (2023) 15 Annual Review of Economics 177, 195–96. 
154 ibid. 



Algorithmic Tacit Collusion       99 

   

intent.155 Indeed, defendants in a price fixing cartel ‘quite evidently cannot be unaware of the 
anti-competitive nature of their conduct’;156 with these information sessions, they would be 
unable to claim ignorance as an excuse. The presence of liability insurance also serves as a 
form of protection for consumers and other market participants. In the event of collusion or 
other anti-competitive activities, insurance coverage can provide a source of compensation for 
any damages incurred, thereby enhancing consumer confidence and reinforcing the integrity 
of the market. 

Given the multiple tiers of legal uncertainty that would arise from the materialisation 
of the ‘Digital Eye’ and the lack of consensus on interpreting strategies to address algorithmic 
tacit collusion, the most prudent solution to safeguard competition is the implementation of 
measures that would address this issue ex ante. Among the possible measures are a first set, 
which includes built-in compliance, impact assessment, and certification, and a second set, 
which includes mandated information, audit, and insurance. 

 
VI. CONCLUSION AND RECOMMENDATIONS 

 
In conclusion, algorithms—structured sequences of computational steps designed to transform 
input data into desired outputs—have become a transformative force within the EU (Digital) 
Internal Market, particularly with the advent of the Internet and AI.157 Self-learning dynamic 
pricing algorithms, operating on DL models, designed to optimise a firm’s market 
performance, such as profit maximisation, raise significant competition concerns. These 
algorithms can autonomously, automatically, and continuously adapt to environmental 
changes to achieve their programmed objectives optimally. As they independently determine 
how to perform tasks, they may autonomously learn that collusion through supra-competitive 
price fixing is the optimal strategy to maximise profits.158  This phenomenon is labelled 
‘algorithmic tacit collusion via price fixing’. Although currently a theoretical hypothesis, this 
new theory of harm has been termed the ‘Digital Eye’ by Ezrachi and Stucke.159 Should this 
theory materialise, it would introduce significant legal uncertainties under article 101(1)(a) of 
the TFEU, complicating enforcement. 

The primary source of legal uncertainty stems from the de facto exemption of tacit 
collusion from the scope of article 101(1) of the TFEU. However, three arguments detailed 
in Section III.B—rooted in economic theory, traditional legal principles, and technology-
based evidence—support the inclusion of algorithmic tacit collusion within the scope of this 
article.160 The second tier of legal uncertainty arises from whether algorithmic tacit collusion 
via supra-competitive price fixing could be classified as a ‘concerted practice’ under article 
101(1) of the TFEU. If a broad interpretation of article 101(1) is adopted, which considers 
technological advancements, the criteria of ‘mental consensus’ and of ‘knowingly’ that are 
required for a ‘concerted practice’ would be fulfilled by algorithmic tacit collusion via supra-
competitive price fixing. The third tier of legal uncertainty pertains to whether such 
algorithmic behaviour could be deemed a ‘by object’ restriction of competition under article 
101(1). By drawing an analogy with traditional price fixing, as explored in Section III.C, 
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algorithmic tacit collusion could indeed be classified as such. The fourth tier of legal 
uncertainty pertains to the question of accountability. Whether an algorithm is developed by 
an external entity and then used by a competing firm, or the competing firm develops and 
uses its own algorithms, traditional classifications of liability—such as strict product liability, 
joint liability, and vicarious liability—could, with some modifications, serve properly to assign 
responsibility. If no one is held accountable, it would create an easily exploitable gap under 
article 101(1)(a) of the TFEU, which is undesirable, especially when firms profit from 
algorithms that engage in anti-competitive conduct. Lastly, although the proposed 
interpretations, if accepted, would bring this scenario under article 101(1)(a) of the TFEU, 
the most prudent solution to safeguard competition is to implement ex ante measures. This 
is because there is a lack of consensus on how regulatory authorities, such as national 
competition authorities, the EU Commission, and the CJEU, would address the ‘Digital Eye’. 
Therefore, two sets of ex ante measures could be adopted to address the tiers of legal 
uncertainty: (i) built-in compliance, impact assessment, and certification; and (ii) mandated 
information, audit, and insurance. 

In anticipation of imminent technological advancements, future academic research 
should prioritise the exploration of additional anti-competitive behaviours exhibited by self-
learning algorithms, particularly in a vertical setting (that is, between undertakings at different 
levels of the same value chain) and price discrimination scenarios under article 101 of the 
TFEU. Furthermore, it is essential to expand accountability mechanisms to include these 
algorithms under EU liability rules and to examine the feasibility of programming these 
algorithms with ‘fairness’ criteria, thereby ensuring that they do not achieve anti-competitive 
conduct. Finally, research should be conducted to assess the extent of the anti-competitive 
effects on consumers and the overall market. 

Or, should humans just not interfere with autonomous technologies and thus live in 
a Vale Tudo competition ring? 
  


