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Agency Workers: a Labour Anomaly or
the New Norm?
Christy O’Neil*
I. Introduction
The growing phenomenon of agency workers demonstrates how the current
legal framework concerning employment status in England and Wales is inadequate
and in desperate need of statutory intervention.1 An agency worker (AW) is an
individual who is “supplied by a temporary work agency to work temporarily for
and under the supervision and direction of a hirer [the ‘end-user’]”.2 As whether
AWs are ‘atypical’ depends on the perspective taken, the question posed requires a
vast oversimplification of the subject matter.3 For reasons of scope, this paper will
primarily narrow its focus to whether AWs are ‘atypical’ from a legal perspective,
before then broadening its focus to account for prominent socio-economic trends
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in the employment sphere; in order to provide a practical proposal for how the law
may be reformed.
This paper will show how AWs shed light on how the law on employment
status is inadequate in three ways. Firstly, it will be shown that agency workers
are ‘atypical’ as they do not conform with the binary nature of the current law.
Secondly, the failure and inherent inability of the common law to accommodate
AWs will be considered. Lastly, it will be demonstrated that statutory reform on a
broad scale is the only suitable vehicle for resolving this area of law. This paper
will therefore conclude that as AWs are poorly accommodated by the current law,
they serve to illuminate the law’s failure to adjust to the changing socio-economic
climate in which employment law operates and thus, statutory reform is long
overdue.

II. Agency Workers as ‘Atypical’?
Firstly, it will be shown that AWs are ‘atypical’ as they do not conform
with the binary nature of the current law. This necessitates two considerations:
what constitutes a ‘typical’ worker in law, with the term ‘worker’ here being
attributed its neutral meaning, and whether or not AWs can be reconciled with this
understanding. In law, a ‘typical’ worker may be regarded as an ‘employee’: one
who enters into or works under a “contract of employment”.4 To be an employee,
this must be a “contract of service” rather than a “contract for service”; with the
latter indicating self-employment.5 The law has been somewhat progressive in
incorporating ‘fixed-term’ and ‘part-time’ workers into the employee definition,
alongside affording some rights to a self-contained category of ‘workers’.6 However
the law has generally preserved its binary architecture and the ‘typical’ worker
remains either an employee or self-employed.7
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AWs do not conform with this binary and are therefore ‘atypical’.8 The
reasons for this are twofold. Firstly, an agency relationship is usually missing one or
more of the following: a full-time contract; a single employer; an indefinite period
of time; personal service; or employer premises.9 Secondly, this is significant as
such factors correlate with the common law requirements for employee status:
notably personal service, mutuality of obligations, and that the employer has a
significant right of control over the individual.10 There is often a lack of personal
service in agency work as the end-user has not contracted for a specific individual.11
There is an exception to this rule, stating that a substitute may be sent if selected
from an “approved… list”, which might suggest that AWs are not ‘atypical’.12
Such an exception might facilitate an AW seeking to establish employee status,
as any substitute sent in an agency context is likely to be from the “list” of those
“approved” by the agency.13 However this view is limited as an AW must also fulfil
the remaining elements; the mutuality of obligations and right of control, which
is unlikely as an AW is rarely paid directly by, or is subordinate to, the end-user.14
Even if all of the above elements were present, an AW is unlikely to fulfil
the test by default. This is because the test assumes that the ‘worker’ is performing
duties for the same party that they have contracted with; which is not the case in
an agency context.15 Instead, the agency relationship is plagued by an unanswered
and cyclical question: with whom does an AW have a contract, the agency or the
end-user (the contract question)?16 As the strictly binary law provides no definitive
answer, it is almost impossible for an AW to establish employee status.17 The AW
is consequently denied valuable rights available to employees, such as holiday
allowances, redundancy, sick and maternity pay, and protection from unfair
dismissal.18 From a legal perspective, therefore, AWs are atypical due to the law’s
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binary approach and the statement in question is accurate. Although, as will be
considered later in this paper, this contention is only justified through the lens of
the current legislative framework.19

II. Common Law Inadequacy
This paper’s second assertion is that the courts have failed to provide an
adequate answer to the contract question, and therefore find employee status
for AWs.20 Three devices deployed by the courts demonstrate this: applying the
traditional tests for employee status; implying a contract of employment; and
broadening the mutuality of obligations principle. Whether the issue posed by
AWs can be answered at all through the common law will also be considered.

A. Applying the traditional tests for employee
status
Firstly, the courts in applying the traditional tests for employee status in
cases concerning AWs have maintained the status quo.21 The multiple test, which
fused together all existing tests, will be this paper’s focus for reasons of scope.22 For
employee status, this test requires that the individual in question is a “servant” that
agrees with a “master” to provide their services in exchange for a wage; is “subject”
to that “master[’s] contract” in sufficient degree; and in such contract there are no
terms inconsistent with a contract of service.23 Holistically, the test is akin to the
aforementioned mutuality of obligations requirement which, as stated above, is
elusive in the AW context. This has meant that AWs have generally failed this test.24
This conservative approach is epitomised by the test’s preservation of the ‘masterservant’ dynamic, which only captures the ‘typical’ employment relationship rather
than one of a multilateral nature.25 Other tests such as the integration test, which
requires a significant degree of ‘integration’ in a business on the worker’s part for
employee status, at first appear to provide a more flexible approach which would be
19
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more favourable to AWs.26 Yet even this apparent flexibility has been stifled by the
court’s reluctance to depart from established principles; demonstrated by the fact
that the demarcation line for ‘integral’ in the integration test has been interpreted
in line with the orthodox ‘employee-self-employed’ binary.27 As a result, the courts
have failed to apply the traditional tests for employee status in AW cases.28

B. Implying a contract of employment
Secondly, the courts have also sought to imply a contract of employment
between AWs and an end-user, in accordance with section 230(2) of the
Employment Rights Act 1996 (ERA), to establish employee status.29 This has been
led by Lord Mummery in a series of cases: Frank v Reuters, Dacas v Brook Street Bureau,
and Cable & Wireless v Muscat.30 However, Reynold argues this has been pursued at
the expense of one of the most fundamental legal principles: the Aramis principle.31
This states that when implying a contract it is necessary to identify that such was
intended by the parties.32 As Bingham LJ has said, the lack of any such intention
will be “fatal” to such an “implication”.33 In the context of AWs, as there is a lack
of certainty as to which of the parties a contract should be implied between in the
first place,34 the only way to attribute intention in such an arrangement would be
to fictionalise the intention itself by inferring that a multilateral intention must exist
between all the parties for a contract to exist between two of those involved.35 Such
a legal fiction would be undoubtedly “fatal” to an implication and it is perhaps for
this reason that the courts in Frank, Dacas and Muscat chose to overlook the Aramis
principle.36 Had the Aramis test been applied in Muscat, for example, there is no
“plausible basis” on which it would have been satisfied; especially as the end-user
did not pay the AW directly as is common in agency work.37
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Muscat also highlights how the courts’ approach can disadvantage an AW.38
For example, the court implied a contract in this case despite the fact that under the
revised IR35 taxation scheme, the AW may have instead been found to be a ‘quasidependent worker’, with more rights akin to an ordinary employee than under the
contract that was implied.39 The outcome can be equally abstruse for an agency
or end-user, as was the case in Royal National Lifeboat Institution v Bushaway, where an
expressed contract for short-term services between an AW and their agency was
used to imply a permanent contract between the AW and the end-user.40
The courts have since retreated from cases such as Dacas by holding in
James v Greenwich London Borough Council that a contract can only be implied within
the scope of the usual criteria of an employment contract.41 Yet this case did
little to clarify the law, as Lord Elias somewhat contradicted the ratio by noting,
obiter, that the length of time worked by an AW, and whether a substitute could be
sent, could be considered when implying a contract.42 Nevertheless, the overall
position post-James appears to be that only in “rare” cases will an AW be found to
be an employee, with the unsatisfactory effect being to return the AW to its former
“vulnerable” existence leaving the contract question unanswered.43 Hence, the
courts’ have failed to resolve the issue of AW status through implying a contract.

C. Broadening the mutuality of obligations
principle
Lastly, alongside the implied contract approach, the courts have sought
to pursue another remedial course by adapting the mutuality of obligations
principle.44 It has already been noted that there can be no mutuality of obligations
in most AW relationships due to the absence of the AW’s definitive subordination
to either the agency or the end-user.45 However the courts have sought to broaden
the mutuality of obligations requirement for employee status to the extent that
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only “some” obligation to work for “some” party is necessary: an “irreducible
minimum of obligation”.46 This would appear more accommodative to AWs, as
the contractual enigma is less likely to hinder a court finding employee status.47
However this development has only served to complicate the law further as it cannot
be reconciled with the decisions in both Muscat and Bushaway.48 In addition, even
if this broadening did assist the AW in achieving employee status, the contractual
question still remains unanswered. Given that a number of authorities suggest that
a contract cannot exist with an end-user as the obligation to pay the AW’s wages
remains with the agency, it may be that the only logical answer is that the AW has
a contract with the agency.49 Yet this outcome would again conflict with the line
of authority where the courts have implied a contract between the AW and the
end-user.50 Ultimately, judicial attempts to broaden the mutuality of obligations
principle are yet another example of how the courts have failed to resolve the issue
of AW status.51
It is however arguable that the courts’ failures are justified. This can be
considered in two ways. Firstly, Davidov and Freeland assert that there is less need
to carve out a common law solution to AWs due to the fact that they may be
subsumed into the ‘worker’ category.52 Underlying this assertion is the notion that
the term ‘worker’ includes AWs, alongside casual and freelance workers.53 Indeed,
this is how it is defined within the European Union’s (EU) Working Time Directive
2003, which was transposed into domestic law by the Working Time Regulations
1998.54 The Tribunal’s contention in Byrne Brothers v Baird that workers include
all those in a “dependent” position would also appear to welcome AWs into the
definition, particularly as the Court of Appeal and House of Lords have taken
a consonant approach to the term.55 If ‘worker’ is ascribed this more expansive
definition, this would be advantageous for AWs for two reasons. Firstly, there is
46
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an increasing number of Acts and regulations attributing rights to ‘workers’.56 For
example, section 230(3) of the ERA now entitles ‘workers’, and therefore AWs,
with rights to the minimum wage and part-time work.57 Secondly, the courts
have generally taken a more flexible approach to the mutuality of obligations
requirement when establishing ‘worker status’, meaning that this would be less
hindering to AWs seeking such a finding.58 If this trajectory is accurate and AWs
are within the ambit of the ‘worker’ definition, it would be unnecessary for the
courts to provide a solution to AW status.
However this line of argument oversimplifies the matter. As noted by
Deakin and Morris, the contention that AWs may find refuge under the ‘worker’
definition overlooks the fact that the courts continue to apply the traditional
employee requirements when determining worker status.59 In Byrne Brothers v Baird,
the Tribunal affirmed that personal service and contractual relations remain
threshold requirements for worker status; a point that has been diligently upheld
by the higher courts in cases such as Redrow Homes v Wright and Dacas v Brook Street
Bureau.60 In practice, the retention of the personal service requirement has meant
that substitution clauses have been fatal to AWs seeking ‘worker’ status, a point
neglected by Davidov and Freedland.61 Given that substitution of personnel
usually characterises agency work, such an outcome for AWs seeking worker status
is unsurprising.62 For this reason, AWs and other ‘atypical’ working relationships
are unlikely to benefit from any increase in rights for ‘workers’.63 This is only
bolstered by recent regulation such as the Fixed-Term Employees (Prevention of
Less Favourable Treatment) Regulations 2002 and the Flexible Working (Eligibility,
Complaints and Remedies) Regulations 2002; which connote a retreat from the
‘worker’ category by opting to use the narrower ‘employee’ concept instead.64
A second, more convincing argument is advanced by Freedland, who
contends that the courts cannot be blamed for failing to answer the contract
56
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question due to the glaring statutory vacuum in this area.65 Indeed, the “absence
of job protection for agency workers” is a political not judicial error, as has been
highlighted by Lord Mummery.66 The Employment Agencies Act 1973, the
Conduct of Employment Agencies and Employment Businesses Regulations 2003,
the Conduct of Employment Agencies and Employment Business Regulations
2003 and the Agency Workers Regulations 2010 currently regulate the terms of
agreement in agency work, the charging fees that agencies can impose on AWs,
and the right of AWs to be treated on a par with other workers after twelve weeks
with an end-user.67 However these regulations are limited. The 2003 regulations
fail to identify with whom the “contractual nexus” exists, and therefore prescribe
any status to AWs.68 The more recent 2010 regulations are also limited in practice.69
Since agency work must be conducted on a temporary basis under the regulations,
those who are working on an open-ended contract, as is the case for many AWs,
are denied the protections offered by the framework.70 In addition, many employers
avoid keeping AWs for longer than twelve weeks to avoid the parity pay provision.71
For those that do fall within the scope of the regulations, protection is
negligible.72 The fundamental right of parity of pay and equal treatment is
hindered as ‘pay’ is defined narrowly; excluding sick pay, maternity pay, and pension
payments, to name but a few.73 Furthermore, AWs are only entitled to rights in
line with those given to their ‘worker’ or ‘employee’ counterparts.74 This approach
lends itself to the possibility of end-users hiring “token” employees on low pay
in a similar role to an AW, in order to minimise and in some cases “subvert” the
operation of the regulations.75 Although forthcoming regulation will supposedly
consolidate the Employment Agency Standards Inspectorate, and abolish the
65
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‘Swedish Derogation’ under regulation 10 in April 2020 which currently enables
AWs to contract directly with agencies and thus sidestep the twelve week parity rule,
such measures go little beyond the failed Agency Workers (Equal Treatment) Bill of
2008.76 In this light, whilst the courts have failed to answer the contract question
and resolve the AW issue, it cannot be denied that they are not responsible for
the significant legislative vacuum that exists.77 The discussion, therefore, naturally
progresses to a pivotal question: is the common law capable of providing an answer
to the elusive contract question?

D. Can the common law remedy this area of law?
Having established that the courts have so far failed to resolve the contract
question, it is necessary to consider whether the common law is capable of doing
so. Whilst there have been a range of proposals made as to how this could be
achieved, this question can only be answered in the negative. To understand why,
one must return to the fundamental principles which underpin the common law:
that the courts are bound to give effect to the intentions of Parliament, and stare
decisis; that they must develop the common law in line with established principles.78
As the legislative framework continues to favour a binary approach: namely
between employees and the self-employed, judges are bound to develop principles
within the scope of this binary to give effect to Parliament’s intentions, and deploy
only these principles in cases.79
This paper has already shown how the courts’ loyalty to established doctrines
in relation to the employment status tests, contract implication and mutuality of
obligations principle, has served as an insurmountable hurdle for AWs. It is for this
reason that the judiciary has struggled equally when implementing other remedial
vehicles in the AW context, such as finding a “sham” contract, that an agency
delegates ‘control’ to an end-user, or suggesting contractual illegality, in order
to establish employee status.80 Such an obstacle would therefore manifest in any
common law remedy proposed in this area.81 Brodie’s suggestion that the courts
76
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could develop a concept of good faith to allocate AWs ‘worker’ status, for example,
would fail as precedent dictates that the good faith doctrine be deployed alongside
principles such as mutual trust and confidence, which would prove as elusive in an
agency context as that of a mutuality of obligations.82 It is clear, therefore, that as
long as the statutory framework remains as present, namely a binary one, there can
be “no magic [common law] test” to provide an answer to the contract question.83

IV. The Need for Statutory Reform
This paper’s third and final contention is that statutory intervention on a
broad scale is the only viable means of resolving this area of law. This will be
shown in three ways: by demonstrating why statutory reform is needed, why this
reform must extend beyond AWs, and how this reform may be actioned. Firstly,
statutory reform, as the highest instrument of legislative protection, is needed in
this area.84 A neoclassical approach demonstrates this most potently as by focussing
on the AW as an individual, it becomes clear that the current law fails to “prevent
mistreatment” of AWs.85 This is evidenced by the wage gap that has emerged
between AWs and other workers in the United Kingdom (UK), and in jurisdictions
such as Sweden, Japan and the United States where atypical worker protection is
similarly limited.86 Wages have been the “biggest area of complaint” for AWs in the
UK, with such workers earning approximately 68% of the average weekly income
of other employees.87 AWs are also refused dismissal protections under section 94
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of the ERA in relation to any dismissal by an end-user, which has led to unjust
outcomes in cases such as Muschett v HM Prison Service; where an AW was denied
a claim for dismissal on the basis of race discrimination.88 Statutory protection,
therefore, is not only necessary but urgent in this area of law.
Secondly, such protection should not be limited to AWs. Whilst it has been
conceded that AWs are ‘atypical’ from a legal perspective, by considering the wider
employment landscape, AWs can be deemed an increasingly ‘typical’ work form.89
It is in this respect that the statement in question is limited. Over recent years,
the standard employment contract has been diminishing in light of the growth
of ‘atypical’ arrangements such as temporary, zero-hour and agency work.90
Accelerated by globalisation, technological developments and the UK’s increasing
dependence on the service sector, this is particularly apparent in multi-national
companies where having a flexible workforce which can be deployed on a shortterm basis is advantageous in a climate of geo-political uncertainty.91 It is for this
reason that the number of AWs has risen by 40% in the past decade, that the gig
economy has doubled since 2016, and that part-time workers account for 27% of
the British workforce.92 Such changes, which are only likely to continue given seismic
technological and democratic shifts, are creating a workforce which is increasingly
dominated by atypical workers, all of whom are unserved by the current law.93
This trajectory is even raising concerns amongst employers, of whom 75% believe
a regulatory review is “necessary”.94 A statutory framework is therefore needed to
accommodate not just AWs, but all ‘atypical’ working arrangements.
Lastly, how may this be achieved? The most suitable proposal to date was
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made by the Liberal Democrats in the party’s 2019 Election Manifesto.95 The party
sought to create a “dependent contractor employment status” which would entitle
atypical workers to minimum wage levels, sick pay and holiday allowances.96 This
would provide AWs and other atypical work edifices that defy binary classification
with a status, and therefore enforceable rights, without having to work for twelve
weeks and in the absence of an answer to the contract question.97 Drawing on
recommendations set out in a recent report by the Institute for Public Policy
Research, the party also proposed a 20% higher minimum wage for AWs and
zero-hour contractors, whilst giving them the right to request a fixed-hour contract
after one year.98 These proposals would deal with the current pay gap and low
transition from temporary to permanent contracts for these individuals.99 Overall,
this approach would provide not only AWs, but many (if not all) current and future
atypical workers, with the protection they are currently denied.100
Statutory alternatives have been advanced. Langille and Davidov, for
example, have advocated a French policy that in the context of AWs, a contract
must exist between the agency and the AW.101 A broader approach has been offered
by Deakin and Freedland, who suggest that a statutory “personal employment
contract” should be allocated to all ‘workers’ regardless of status.102 Yet, these
proposals are unified by a common flaw: by only addressing existing atypical
arrangements such as AWs and ‘workers’, they are not sufficiently flexible to
protect future atypical arrangements which will inevitably emerge as geographical
and technological changes reshape the workforce; leaving them “vulnerable to
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[future] exploitation” by businesses.103 The only way to avoid this, therefore, is to
create a statutory category which will accommodate current and future atypical
engagements, as proposed by the Liberal Democrats, and in doing so remind
industry leaders that workers’ rights, regardless of the type of contract, are of
upmost importance.104

V. Conclusion
In conclusion, the current law fails to accommodate AWs; an example of a
growing number of atypical working arrangements in the UK. This has been shown
by establishing how AWs are atypical in light of the binary legislative framework
and through the courts’ inherent inability to accommodate AWs. It has then been
demonstrated that the most suitable solution to the AW issue is legislative reform
which provides broad protection for all atypical working relationships, as they are
becoming increasingly ‘typical’ in the UK’s employment landscape.105 By taking
this trend into account, something which the statement in question omits to do,
this paper has shown that the most credible solution would be to give a statutory
footing to a dependent contractor status.106 Such a measure will not only afford
rights to all atypical workers despite any contractual ambiguity, a hindering factor
for AWs, but will also safeguard any future atypical employment arrangements
regardless of how the employment landscape shifts.
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