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ABSTRACT 

Before the United Kingdom withdrew from the European Union (EU), domestic courts did not 

have the discretion to suspend public law remedies. Such a discretion did exist within the sphere 

of EU law, the exercise of which lay with the Court of Justice of the European Union (CJEU). 

The European Union (Withdrawal) Act 2018 purported to translate directly applicable EU law, 

with specified omissions, into domestic law (retained EU law). As a result, for the first time, 

UK courts acquired the discretion to suspend the effect of public law remedies, such as quashing 

orders, albeit within the sphere of retained EU law.  

In R (Open Rights Group and the3million) v Secretary of State for the Home Department 

and Others [2021] EWCA Civ 1573 (Open Rights Group (No 2)), the Court of Appeal faced 

an application to H[HUFLVH� WKLV� GLVFUHWLRQ� WR� VXVSHQG� WKH� GLVDSSOLFDWLRQ� RI� WKH� ³,PPLJUDWLRQ�

([HPSWLRQ´�LQ�WKH�'DWD�3URWHFWLRQ�$FW�������,Q�DQVZHULQJ�WKLV�DSSOLFDWLRQ��/RUG�-XVWLFH�:DUE\�

gave shape to this new domestic jurisdiction. The judgment is significant for three key reasons. 

Firstly, it identifies an anterior question to be answered when English and Welsh courts are 

called upon to enforce a rule of retained EU law�namely, whether the rule of law in issue was 

capable of translation into English and Welsh law. Secondl\��:DUE\�/-¶V�MXGJPHQW�DSSHDUV�WR�

model, if not explicitly identify, the correct approach to answering that question. Finally, the 
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judgment provides guidance for the exercise of the discretion. Despite claiming to adhere to the 

&-(8¶V�KLJK�WKUHVKROG�IRU�H[HUFLVLQJ�WKH�MXULVGLFWLRQ��FORVH�DQDO\VLV�RI�WKH�&RXUW¶V�UHDVRQLQJ�

appears to indicate a lowered threshold for its exercise by English and Welsh courts in the 

sphere of retained EU law.  

 

Keywords: retained EU law; suspended remedies; Brexit; European Union (Withdrawal) Act 

2018; legal certainty 

 

I. INTRODUCTION 

In 2008, in Kadi v Council and Commission, the European Court of Justice (ECJ) annulled 

sanctions imposed on Mr Kadi, who was suspected of having funded al-Qaeda.1 The annulment, 

KRZHYHU�� ZDV� WR� EH� VXVSHQGHG� IRU� ³D� EULHI� SHULRG´� WR� ³DOORZ� WKH� &RXQFLO� WR� UHPHG\� WKH�

LQIULQJHPHQW�IRXQG´�2 The Court took this step because it considered that immediate annulment 

³ZRXOG�EH�FDSDEOH�RI�VHULRXVO\�DQG�LUUHYHUVLEO\�SUHMXGLFLQJ WKH�HIIHFWLYHQHVV´�RI�WKH�VDQFWLRQV�

regime.3 There existed no counterpart to this jurisdiction in domestic English and Welsh law. 

This position changed with the enactment of the European Union (Withdrawal) Act 2018 

�(8:$� ������� ZKLFK� ³SKRWRFRSLHG´� WKH� FRrpus of European Union (EU) law on the 

Implementation Period completion day (IP completion day) and purported to translate it with 

specified omissions into domestic law.4 As such, for the first time, domestic United Kingdom 

(UK) courts acquired a domestic statutory jurisdiction to suspend relief in public law 

challenges, albeit within the sphere of retained EU law.  

,W�LV�SHUKDSV�LURQLF�WKDW�WKH�8.�3DUOLDPHQW��QRW�ORQJ�DIWHU�WKH�8.¶V�ZLWKGUDZDO�IURP�WKH�

EU, is considering a proposal to create a general jurisdiction to suspend public law remedies. 

Clause 1 of the Judicial Review and Courts Bill would empower UK courts to suspend quashing 

orders (cl. 1(1)(a)) or remove or limit any retrospective effect of the quashing (cl. 1(1)(b)).  This 

is the context in which this judgment arrives; it seems that, despite Brexit, suspended remedies 

will be a feature of UK public law for the foreseeable future. Lord Anderson of Ipswich, a 

veteran advocate in the Court of Justice of the European Union (CJEU), has welcomed this: 

 
1  Case C-402/05, Kadi and Al Barakaat International Foundation v Council and Commission [2008] ECR I-6351, 

ECLI:EU:C:2008:461, [373]²[376].  
2  ibid [375]. The suspension was to last for three months, see ibid [376].  
3  ibid [373].  
4  For the IP completion day, see: the European Union (Withdrawal Agreement) Act 2020, s.39(1), and the 

(XURSHDQ�8QLRQ��:LWKGUDZDO��$FW�������V��$�����)RU�WKH�WUDQVODWLRQ�RI�(8�ODZ�LQWR�GRPHVWLF�ODZ�DV�´UHWDLQHG�
(8�ODZ·��VHe: the European Union (Withdrawal) Act 2018, ss 2-7.   
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³>S@HUKDSV�EHFDXVH�,�KDYH�EHFRPH�XVHG�WR�WKHVH�UHPHGLHV�LQ�SUDFWLFH��,�EHOLHYH�WKDW�HDFK�KDV�LWV�

SODFH��LI�QRW�DW�WKH�WRS�RI�WKH�MXGLFLDO�WRROER[��WKHQ�FHUWDLQO\�VRPHZKHUH�ZLWKLQ�LW´�5  

In this emerging area of English and Welsh law, R (Open Rights Group and the3million) 

v Secretary of State for the Home Department and Secretary of State for Digital, Culture, Media 

and Sport [2021] EWCA Civ 1573 (Open Rights Group (No 2)) stands as an important 

intervention by the Court of Appeal.6. Since the case is relatively recent, it is unsurprising that 

it has not yet been the subject of extensive academic study. It may also be that Open Rights 

Group (No 2) has been overshadowed by R (Open Rights Group and the3million) v Secretary 

of State for the Home Department and Others [2021] EWCA Civ 800 (Open Rights Group (No 

1)), in which the Court of Appeal identified the incompatibility that gave rise to Open Rights 

Group (No 2). This article seeks to address this gap by teasing out the three key lines of 

UHDVRQLQJ�LQ�:DUE\�/-¶V�MXGJPHQW���D��WKH�LGHQWLILFDWLRQ�RI�WKH�DQWHULRU�TXHVWLRQ�RI�ZKHWKHU�DQ�

(8�UXOH�RI�ODZ�LV�FDSDEOH�RI�WUDQVODWLRQ�LQWR�(QJOLVK�DQG�:HOVK�ODZ���E��:DUE\�/-¶V�PRGHOOLQJ�

of the approach to be taken in answering that question; and (c) the providing of guidance for 

English and Welsh courts in the exercise of the retained EU discretion to suspend public law 

remedies. 

 

II. HISTORY OF THE PROCEEDINGS 

The appellants brought the judicial review claim against the Home Secretary and the Secretary 

of State for Digital, Culture, Media and Sport in August 2018. The appellants were two non-

governmental organisations (NGOs): the Open Rights Group, a digital rights NGO; and 

the3million, a grassroots organisation representing EU citizens resident in the UK. The two 

RUJDQLVDWLRQV� VRXJKW� D� GHFODUDWLRQ� WKDW� WKH� ³,PPLJUDWLRQ� ([HPSWLRQ´� LQ� SDUDJUDSK� �� RI�

Schedule 2 to the Data Protection Act 2018 (DPA 2018) was non-compliant with Article 23 of 

the UK General Data Protection Regulation (GDPR). The application was first heard by 

Supperstone J, who dismissed the application in October 2019.7 Singh LJ granted leave to 

 
5  HL Deb 7 February 2022, vol 818, col 1351. 
6  R (Open Rights Group and the3million) v Secretary of State for the Home Department and Secretary of State for Digital, Culture, 

Media and Sport [2021] EWCA Civ 1573 (Open Rights Groups (No 2)). 
7  R (Open Rights Group and the3million) v Secretary of State for the Home Department and Secretary of State for Digital, Culture, 

Media and Sport [2019] EWHC 2562 (Admin).  
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appeal in November 2019. The appeal was heard by Lord Justice Underhill V-P, and Lord 

Justices Singh and Warby.  

The Immigration Exemption disapplies some data protection rights where the 

application of those rights would be likely to prejudice immigration control.8 Article 23 of the 

GDPR authorises such exemptions. The status of the GDPR in domestic law is clear. The EU 

GDPR was translated directly into English law as the UK GDPR. It retains supremacy over 

other domestic instruments enacted before IP completion day.9 This means that conflicts 

between the UK GDPR and other domestic legislation enacted prior to IP completion day, 

including primary legislation such as the DPA 2018, must be resolved in favour of the GDPR.  

The issue, then, was whether the Immigration Exemption in the DPA 2018 is compatible 

with Article 23 of the GDPR. This provision authorises exemptions from certain data protection 

rights tKURXJK� D� ³OHJLVODWLYH� PHDVXUH´� ZKHUH� WKH� H[HPSWLRQ� ³UHVSHFWV� WKH� HVVHQFH� RI�

IXQGDPHQWDO�ULJKWV�DQG�IUHHGRPV´�WR�VDIHJXDUG�³VSHFLILF�REMHFWLYHV´��7KHVH�REMHFWLYHV�DUH�VHW�

out in Article 23(1)(a) to (j). Besides these specific objectives, Article 23(1)(e) also permits the 

VDIHJXDUGLQJ� RI� ³RWKHU� LPSRUWDQW� REMHFWLYHV� RI� JHQHUDO� SXEOLF� LQWHUHVW´�� $W� ILUVW� LQVWDQFH��

6XSSHUVWRQH�-�IRXQG�WKDW�WKH�H[HPSWLRQ�ZDV�D�PDWWHU�RI�³LPSRUWDQW�SXEOLF�LQWHUHVW´��)RU�WKLV�

reason, the Immigration Exemption in the DPA 2018 was found to be compliant with the 

GDPR. On appeal, the Court of Appeal unanimously held that the Immigration Exemption did 

not fall within the scope of authorised derogations in Article 23 GDPR.10 

Having made this decision, the Court of Appeal acknowledged that there arose the issue 

of whether relief could, and if so should, be suspended. Arrangements were made for a separate 

hearing, which resulted in the judgment at issue in this note. 

 

III. JURISDICTION TO SUSPEND RELIEF 

Where a court finds that national primary legislation is incompatible with retained EU law, the 

appropriate remedy is declaratory relief.11 7KLV�ZDV�WKH�FDVH�GXULQJ�WKH�8.¶V�PHPEHUVKLS�RI�

the EU. It is not, and was not, constitutionally possible for domestic courts to quash primary 

legislation. Instead, courts could make a declaration to the effect that the incompatible provision 

 
8  R (Open Rights Group and the3million) v Secretary of State for the Home Department and Secretary of State for Digital, Culture, 

Media and Sport [2021] EWCA Civ 800 [1] (Warby LJ) (Open Rights Group (No 1)). 
9  European Union (Withdrawal) Act 2018, s.5(2).  
10  Open Rights Group (No 1), ibid [53]²[54].  
11  R v Secretary of State for Transport, ex p Factortame Ltd and Others [1990] 2 AC 85; [1991] 1 AC 603; [1992] QB 680. 

See also R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5; [2018] AC 61 [67].  
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in the primary legislation had been disapplied.12 This was the remedy sought by the appellants. 

,W� ZDV� QRW� GLVSXWHG� WKDW� WKLV� GLVDSSOLFDWLRQ� GHFODUDWLRQ� UHPHG\� VXEVLVWHG� DIWHU� WKH� 8.¶V�

withdrawal from the EU with regard to retained EU law. At issue was whether the CJEU¶V 

jurisdiction to suspend disapplication of inconsistent domestic law had been translated into 

English and Welsh law.  

The origins of this jurisdiction can be identified in domestic and EU case law. Lord 

Mance JSC had, obiter, observed that such a suspension would be possible in R (Chester) v 

Secretary of State for Justice.13 In R (National Council for Civil Liberties) v Secretary of State 

for the Home Department and Anor, the Divisional Court found that such a jurisdiction existed 

and thought it appropriate to exercise it.14 Liberty concerned the inconsistency of Part 4 of the 

Investigatory Powers Act 2016 with the e-Privacy Directive 2002/58. The inconsistency in Part 

4 was twofold. First, it permitted the retaining of communications data in the area of criminal 

MXVWLFH�ZLWKRXW�OLPLWLQJ�LWV�XVH�WR�FRPEDWLQJ�³VHULRXV�FULPH´��6HFRQG��LW�SHUPLWWHG�WKLV�UHWHQWLRQ�

without regard to the requirement in EU law of prior review by a court or independent 

administrative body. The common thread between Liberty and the instant case, Open Rights 

Group, is the failure of domestic law to comply with procedural safeguards found in (retained) 

EU law. It is the inconsistent absence of law, not the presence of inconsistent law, that required 

remedy. Disapplying an inconsistent provision is safely within the judicial function; inserting 

a safeguard scheme to achieve consistency is not.  

Since Liberty, the Grand Chamber of the CJEU has recognised and given shape to this 

jurisdiction in three cases. These authorities are La Quadrature, Gewestelijke, and B v Latvia.15  

La Quadrature is the key EU authority for this suspensory jurisdiction. Its ratio is in two parts: 

(a��³ZKHUH�D�VXEVLGLDU\�UXOH�RI��QDWLRQDO��ODZ�LV�LQFRQVLVWHQW�ZLWK�D�GRPLQDQW�UXOH�RI��(8��ODZ�

and must therefore be overridden, there must be a judicial power to delay the implementation 

of the dominant rule, where that is necessary for compelling reasons of legal certainty´; but (b) 

³in the interests of legal certainty, that judicial power must be reserved to tKH�&-(8´�16 The 

first element of this jurisdiction establishes the power and the condition for its exercise²³IRU�

FRPSHOOLQJ�UHDVRQV�RI�OHJDO�FHUWDLQW\´��7KLV� OLPE�GRHV�QRW�SRVH�DQ\�LVVXH�RI�WUDQVODWLRQ�LQWR�

 
12  R v Secretary of State for Employment, ex p Equal Employment Commission [1995] 1 AC 1. 
13  R (Chester) v Secretary of State for Justice [2013] UKSC 63, [2014] AC 271 [72]²[74] (Chester). 
14  R (National Council for Civil Liberties) v Secretary of State for the Home Department and Anor [2018] EWHC 975 (Admin), 

[2019] QB 481 [17] (Liberty).  
15  Cases C-511/18, C-512/18, and C-520/18, La Quadrature du Net and Others [2021] 1 CMLR 31; Case C-24/19, A v 

Gewestelijke Stedenbouwkundige Ambtenaar van het Department ruimte Vlaanderen [2021] CMLR 9; Case C-439/19, B v 
Latvijas Republikas Saeima [2022] 1 CMLR 9, ECLI:EU:C:2021:504.  

16  Open Rights Group (No 2) (n 6) [27]. See Cases C-511/18, C-512/18, and C-520/18, La Quadrature du Net and others 
[2021] 1 CMLR 31. 
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English and Welsh law. The second limb does pose D�SUREOHP��$V�:DUE\�/-�QRWHV��³VODYLVKO\�

OLWHUDO�DSSOLFDWLRQ�RI�WKH�VHFRQG�HOHPHQW�RI�WKH�UDWLR�ZRXOG�GHIHDW�WKH�ILUVW´�HOHPHQW��6LQFH�8.�

courts can no longer make preliminary references to the CJEU, the literal translation of the 

second limb into domestic law would render the jurisdiction a nullity.17 The Court was therefore 

required to answer a further question: if the jurisdiction was retained in domestic law, what 

form did it take? 

 

IV. THE STATUS OF RETAINED EU LAW 

These two issues arise from the blanket retention of EU law, case law, and general principles 

RI�ODZ�LQ�WKH�(8:$�������7KH�&RXUW�RI�$SSHDO�FRQVLGHUHG�WKH�PHFKDQLVP�RI�UHWHQWLRQ�³FOHDU�

HQRXJK´�18 First, UK courts must now decide issues as to the validity, meaning or effect of 

retained EU law for themselves; they are no longer able to make references to the CJEU.19 

Second, the general rule is that UK courts are to decide any such questions in accordance with 

UHOHYDQW�UHWDLQHG�FDVH�ODZ�DQG�SULQFLSOHV�RI�(8�ODZ��(8:$��V��������³5HWDLQHG�FDVH�ODZ´�DQG�

³UHWDLQHG� JHQHUDO� SULQFLSOHV´� DUH� WKRVH� SULQFLSOHV� HVWDEOLVKHG� DQG� GHFLVLRQV�PDGH� EHIRUH� ,3�

FRPSOHWLRQ�GD\��8.�FRXUWV�DUH�QRW�ERXQG�EXW�³PD\�KDYH�UHJDUG´�WR�WKRVH�SULQFLSOHV�HVWDEOLVKHG�

or decisions made after IP completion day.20 

This is the general position. A special set of rules, however, DSSO\�WR�D�³UHOHYDQW�FRXUW´��

of which the Court of Appeal is one.21 Subject to one of the exceptions (none of which applied 

LQ�WKLV�FDVH���³UHOHYDQW�FRXUWV´�DUH�QRW�DEVROXWHO\�ERXQG�E\�UHWDLQHG EU case law.22 The test for 

D�UHOHYDQW�FRXUW�WR�GHSDUW�IURP�(8�UHWDLQHG�ODZ�LV�³WKH�VDPH�WHVW�DV�WKH�6XSUHPH�&RXUW�ZRXOG�

DSSO\�LQ�GHFLGLQJ�ZKHWKHU�WR�GHSDUW�IURP�WKH�FDVH�ODZ�RI�WKH�6XSUHPH�&RXUW´�23 Lord Gardiner 

LC laid down this test in Practice Statement��WKH�&RXUW�PD\�³GHSDUW�IURP�D�SUHYLRXV�GHFLVLRQ�

ZKHQ�LW�DSSHDUV�ULJKW�WR�GR�VR´��EXW�LW�³ZLOO�EHDU�LQ�PLQG�WKH�GDQJHU�RI�GLVWXUELQJ�UHWURVSHFWLYHO\�

the basis on which contracts, settlements of property and fiscal arrangements have been entered 

into and DOVR�WKH�VSHFLDO�QHHG�IRU�FHUWDLQW\�DV�WR�WKH�FULPLQDO�ODZ´�24 Since La Quadrature and 

Gewestelijke were decided before IP completion day, the Court of Appeal was not in the instant 

 
17  Open Rights Group (No 2), ibid. 
18  ibid [23].  
19  EUWA 2018, s.6(1)(b). 
20  EUWA 2018, s.6(1) and (2). 
21  The European Union (Withdrawal) Act 2018 (Relevant Court) (Retained EU Case Law) Regulations 2020 (SI 

2020/1525), Regulation 3(b) (Regulations 2020).  
22  EUWA 2018, s.6(4)(ba); and the Regulations 2020, Regulations 1 and 4.  
23  EUWA 2018, s.6(5A)(c); and the Regulations 2020, Regulation 5.  
24  Practice Statement (Judicial Precedent) [1966] 1 WLR 1234. 
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case absolutely bound by them but was required to decide the case in accordance with them 

unless it felt it was right to depart from them.25 B v Latvia was decided after IP completion day. 

$FFRUGLQJO\��WKH�&RXUW�RI�$SSHDO�ZDV�DEOH�WR�³KDYH�UHJDUG´�WR�LW�26 

 

V. THE FORM OF THE RETAINED JURISDICTION TO SUSPEND RELIEF 

This legislative scheme for the retention of EU law provides three possible approaches to this 

suspensory jurisdiction. The first is that, since only the CJEU could exercise the power in La 

Quadrature and Gewestelijke to suspend relief regarding substantive laws, the retained 

suspensory power cannot be exercised by UK courts. This would be based on a literal reading 

RI�WKH�UHWDLQHG�(8�FDVH� ODZ��:DUE\�/-�UHMHFWV� WKLV�DV�³XQGXO\�PHFKDQLVWLF´�DQG�³WHQGLQJ�WR�

subvert rather than promote the legal policy that underlies this aspect of the CJEU 

MXULVSUXGHQFH´�27 This reasoning has potential wider implications for the body of retained EU 

law. The approach suggested by Warby LJ is a purposive one of adapting retained EU law to 

give effect to the underlying legal policy of the rule of law in issue.  

7KH� VHFRQG� RSWLRQ� LV� WR� H[HUFLVH� WKH� &RXUW¶V� SRZHU� DV� D� ³UHOHYDQW� FRXUW´� XQGHU�

Regulation 5 to depart from the second limb of La Quadrature.28 Warby LJ considers that, 

IROORZLQJ�/RUG�*DUGLQHU�/&¶V�WHVW��VXFK�D�GHSDUWXUH�ZDV permissible because it would not cause 

³OHJDO�GLVRUGHU´�29 Warby LJ, however, prefers a third approach, which is conceptually anterior 

to the potential exercise of the power in Regulation 5. Warby LJ considers the second limb 

³VLPSO\� LQFDSDEOH� RI� GLUHFW� WUDQVSRVLWLRQ� LQWR� WKH� GRPHVWLF� OHJDO� RUGHU� DV� LW� QRZ� VWDQGV´�30 

According to this analysis, the power to depart from EU case law might be exercised in relation 

to the first limb of La Quadrature. This piece of EU case law was transposed into English and 

Welsh law. It cannot be exercised in relation to the second limb, however, since the second 

limb was not translated into domestic law. Regarding the second limb, there is no retained EU 

law from which to depart.  

,Q�WKLV�ZD\��:DUE\�/-¶V�MXGJPHQW� LV�QRW�PHUHO\�DQ�DXWKRULW\�IRU�WKH�H[HUFLVH�RI�WKLV�

suspensory jurisdiction in domestic law; it is an authority for determining whether principles of 

EU law or case law are capable of translation into UK domestic law. This is conceptually prior 

to any question of whether to depart from retained authorities. This is significant because it 

 
25  Open Rights Group (No 2) (n 6) [24].  
26  ibid.  
27  ibid [27].  
28  The Regulations 2020 (n 19) Regulation 5.  
29  Open Rights Group (No 2) (n 6) [28]. 
30  ibid.  
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means that VXFK� DQDO\VLV� PD\� EH� GHSOR\HG� E\� FRXUWV� RWKHU� WKDQ� WKH� ³UHOHYDQW� FRXUWV´� LQ�

Regulation 3. The purpose of limiting the power to depart from retained EU case law was, 

presumably, to reduce scope for legal uncertainty. Depending upon the creativity of lawyers 

and judges in first-instance courts and tribunals, such certainty may now be dependent on the 

creation of a body of domestic case law on the translation of EU law.  

The proper approach to this anterior analysis is unclear. Warby LJ notes that, in the 

LQVWDQW� FDVH�� ERWK� WKH� ³GHSDUWXUH� URXWH´� DQG� ³QRQ-WUDQVODWLRQ� URXWH´� DUH� SRVVLEOH�31 For this 

reason, he felt it waV�³QRW�QHFHVVDU\�WR�UHDFK�D�GHILQLWLYH�FRQFOXVLRQ�RQ�WKH�PDWWHU´�32 More than 

WKLV��KH�FRQVLGHUHG�LW�³EHWWHU�QRW�WR�GR�VR´�33 This is a missed opportunity to give guidance to 

lower courts that GR�QRW�SRVVHVV�WKH�&RXUW�RI�$SSHDO¶V�SRZHU�WR�GHSDUW�IURP�UHWDLned EU case 

law. For now, first-instance judges and lawyers will need to infer the proper approach from 

:DUE\�/-¶V�DQDO\VLV��)LUVW��:DUE\�/-�LGHQWLILHV�WKH�SXUSRVH�RI�WKH�UXOH�RI�ODZ�LQ�TXHVWLRQ��WKH�

second limb of La Quadrature��WR�³HQVXUH�WKH�ODZ�LV�LQWHrpreted and applied uniformly across 

WKH�8QLRQ´�34 Temporary suspension of relief was only possible with the approval of the CJEU. 

The second step is a comparative analysis of the EU and English and Welsh legal systems. 

Outside the EU, the underlying policy of the second limb falls away. As Warby LJ notes, the 

(QJOLVK�DQG�:HOVK�V\VWHP�GRHV�QRW�UHO\�RQ�D�V\VWHP�RI�UHIHUUDOV�RQ�SRLQWV�RI�ODZ��³FRXUWV�DQG�

tribunals at all levels are duty bound to decide legal issues on which there is no precedent that 

binds thHP´�35 ,Q�:DUE\�/-¶V�YLHZ��WKLV�FRPSDUDWLYH�VWUXFWXUDO�DQDO\VLV�RI�WKH�(8�DQG�(QJOLVK�

DQG�:HOVK�V\VWHPV�OHDGV�WR�WKH�FRQFOXVLRQ�WKDW�WKLV�SULQFLSOH�³KDV�QRW�EHHQ�WUDQVODWHG�EHFDXVH�

LW�FDQQRW�EH�WUDQVODWHG´�36 Before IP completion day, first-instance courts and tribunals were 

able to suspend relief when so authorised by the CJEU via the preliminary reference procedure. 

The falling away of the second limb of La Quadrature leaves first-instance courts and tribunals 

IUHH�³LQ�SULQFLSOH´�WR�VXVSHQG�UHOLHI�37  

For first-instance courts, which otherwise do not have the power to depart from EU case 

law, it would seem that WKH�SURSHU�DSSURDFK�WR�WKH�LVVXH�RI�³QRQ-WUDQVODWLRQ´�RI�DQ�(8�UXOH�RI�

law is: (a) to identify the purpose of said EU rule of law; (b) to situate it in the framework of 

the EU legal system; (c) to identify the means by which the same result is achieved in the 

English and Welsh system; and (d) to find that the EU rule of law has not been translated if it 

 
31  ibid [31]. 
32  ibid.  
33  ibid.  
34  ibid [29].  
35  ibid.  
36  ibid. 
37  ibid. 
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can be mapped onto an existing feature of the English and Welsh system. Obsolete, non-

translated EU rules of law may include other fetters imposed by the CJEU on national courts to 

protect the unity and uniformity of EU law. The second limb of La Quadrature is an example 

of such a fetter.  

 

VI. THE EXERCISE OF THE RETAINED JURISDICTION 

Having established the retention of this jurisdiction in modified form, the Court considered the 

test for the exercise of this power. Linked to this test is the guidance for when to exercise this 

power. The following test can be derived from the retained authorities, La Quadrature and 

Gewestelijke���D��WKLV�MXULVGLFWLRQ�VKRXOG�EH�H[HUFLVHG�H[FHSWLRQDOO\�RQ�WKH�EDVLV�RI�³RYHUULGLQJ�

FRQVLGHUDWLRQV�RI�OHJDO�FHUWDLQW\´���E��WKH�LQWHUHVWV�RI�OHJDO�FHUWDLQW\�PXVW�EH�VR�FRPSHOOLQJ�WKDW�

LW� LV� QHFHVVDU\� ³IRU� WKHP� WR take priority over the need to implement the dominant legal 

SURYLVLRQ��DQG�GLVDSSO\�WKH�VXERUGLQDWH�ODZ´�38 (c) this means that immediate disapplication 

ZRXOG�FDXVH�³VHULRXV�GLIILFXOWLHV´�ZLWK�UHVSHFW�WR�OHJDO�FHUWDLQW\���DQG��G��WKH�SDUW\�VHHNLQJ�WR�

rely on the suspension has acted in good faith. The latter two propositions are derived from B v 

Latvia, which was decided after IP completion day. Nonetheless, the Court of Appeal ³had 

regard´ to it, as permitted by EUWA 2018, s.6(2).39  

The threshold for the exercise of this jurisdiction is high. The only relevant factor is 

OHJDO� XQFHUWDLQW\�� WKH� LQWHUHVWV� RI�ZKLFK�PXVW� EH�� DV�:DUE\�/-� QRWHV�� ³VR� FRPSHOOLQJ´�� QRW�

PHUHO\�³FRPSHOOLQJ´��7KH�VWULFW�VWDQGDUG�RI�WKLV�WHVW�³UHIOHFWV�WKH�NH\�SRLQW��WKDW�DQ\�VXVSHQVLRn 

represents a disapplication of legal rights which the legislature has conferred on natural or legal 

SHUVRQV´�40 

The relevant principles for how to exercise this power can also be derived from the 

retained case law: (a) only temporary suspensions are possible; (b) the suspension should only 

ODVW�DV�ORQJ�DV�LV�³VWULFWO\�QHFHVVDU\´�WR�HQVXUH�PLQLPDO�LQWHUIHUHQFH�ZLWK�WKH�QRUPDO�OHJDO�RUGHU�

and the rights of those who would rely on the dominant legislation (Gewestelijke); (c) this does 

not mean a period of time that the Government would find politically or administratively 

convenient (the only factor that is considered is legal uncertainty, not political or administrative 

FRQYHQLHQFH��� DQG� �G�� ³>W@KH� FRXUW�PXVW� EH� VDWLVILHG� WKDW� WKH� SHULRG� of suspension is really 

QHHGHG��WR�DYRLG�OHJDO�XQFHUWDLQW\�´41 

 
38  ibid [32]. 
39  For these propositions, see ibid [32]²[33].  
40  ibid [32]. 
41  ibid [33].  
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Warby LJ considered the initial approach of the Government to be ³IDU�WRR�UHOD[HG´�42 

7KH�VWDQGDUG�IRU�GHWHUPLQLQJ�WKH�GXUDWLRQ�RI�WKH�VXVSHQVLRQ�ZDV�WKDW�VXVSHQVLRQ�ZDV�³UHDOO\�

needed in the iQWHUHVWV�RI�OHJDO�FHUWDLQW\´�IRU�WKH�³ZKROH�SHULRG�RI�GHOD\´�43 The Respondent 

was required to itemise the steps to be completed, giving estimates of time for them, to plead 

LWV� SURSRVHG�GXUDWLRQ�RI� WKH� VXVSHQVLRQ��'HVSLWH�PLVJLYLQJV�RYHU� WKH�*RYHUQPHQW¶V� lack of 

XUJHQF\� XS� WR� WKDW� SRLQW�� :DUE\� /-� DFFHSWHG� WKH� *RYHUQPHQW¶V� SURSRVDO� WR� VXVSHQG� WKH�

disapplication until 31 January 2022.44 As a result of this collaborative approach, relatively 

little analysis in the judgment is dedicated to this issue.  

The morH� DQDO\WLFDOO\� LQWHUHVWLQJ� LVVXH� LV� WKH� &RXUW¶V� GHFLVLRQ� WR� H[HUFLVH� WKH�

jurisdiction in the first place. The threshold for the exercise of the jurisdiction is high²a 

position in the retained EU authorities, endorsed by Warby LJ. It is clear that the only relevant 

consideration is legal certainty. Without stating this, however, Warby LJ appears to consider 

two other factors. The first is the type of inconsistency. As in Chester and Liberty, 

UHFRQVWUXFWLRQ�RI�D�OHJLVODWLYH�VFKHPH�ZDV�QHFHVVDU\��³QRW�FRPSOHWH GHVWUXFWLRQ´�45 The reason 

for the finding of inconsistency was the absence of safeguards required by Article 23(2), rather 

than the derogations themselves.46 Warby LJ appears to consider this context, along with the 

*RYHUQPHQW¶V�VWDWHG�LQWHQWLRQ�WR�GHYLVe and implement the necessary safeguards, as relevant to 

the question of whether to exercise the jurisdiction. Going beyond strict analysis of legal 

FHUWDLQW\��:DUE\�/-�FRQVLGHUV�WKH�³VHULRXV�SUDFWLFDO�GLIILFXOWLHV´�WKDW�LPPHGLDWH�GLVDSSOLFDWLRQ�

of the Immigration Exemption would cause for the Home Office.47 Warby LJ relies on the 

ILQGLQJV�LQ�WKH�0DLQ�-XGJPHQW��ZKLFK�VKRZ�WKDW�WKH�,PPLJUDWLRQ�([HPSWLRQ�³KDV�EHHQ�DQG�VWLOO�

LV�H[WHQVLYHO\�UHOLHG�RQ�E\�WKH�+RPH�2IILFH´�48 In light of this, Warby LJ finds that ³WKH�H[WHQW�

and significance of such disruption lends convincing support to the case for overriding, for a 

SHULRG�RI�WLPH��WKH�VXEVWDQWLYH�ULJKWV�DW�LVVXH´�49  

Respectfully, this conclusion is not consistent with the case law that Warby LJ endorses 

earlier in his analysis. These considerations are issues of political and administrative 

convenience. The case law is clear that the right of the individual to rely on their dominant EU 

rights may only be exceptionally overridden, and only in the interests of legal certainty. The 

 
42  ibid [41].  
43  ibid [41]. 
44  ibid [46], [55].  
45  ibid [35]. 
46  ibid [36].  
47  ibid [38].  
48  Open Rights Group (No 1) (n 7) [16]²[17].  
49  Open Rights Group (No 2) (n 6) [38].  
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WKUXVW�RI�WKH�MXGJPHQW¶V�DQDO\VLV�LV�PRUH�FRQFHUQHG�IRU�WKH�ULJKW�RI�WKH�+RPH�2IILFH�WR�UHO\�RQ�

the inconsistent provision of domestic law than the rights of individuals to rely on their 

dominant substantive rights. The purpose of the strictness of the test is to prevent suspensory 

relief from being used in this way. The focus on the interests of legal certainty, and the need 

IRU� WKHVH� LQWHUHVWV� WR� EH� ³VR´� FRPSHOOLQJ�� HQVXUHV� WKDW� WKLV� LV� D� QDUURZ�GHURJDWLRQ� IURP� WKH�

ordinary rule. The scoSH� RI� ZKDW� FRQVWLWXWHV� ³LQWHUHVWV� RI� OHJDO� FHUWDLQW\´� UHTXLUHV� FDUHIXO�

definition to prevent the subversion of the legal policy of the rule. If it can extend to 

DGPLQLVWUDWLYH� LQFRQYHQLHQFH�� WKH� UXOH� ORVHV� LWV� QDUURZ� VFRSH��/RUG�*DUGLQHU�/&¶V�3UDFWLFH�

Statement is useful on this point. In this statement, legal certainty embraced private law 

UHODWLRQVKLSV�VXFK�DV�³FRQWUDFWV��VHWWOHPHQWV�RI�SURSHUW\�DQG�ILVFDO�DUUDQJHPHQWV´��DV�ZHOO�DV�

criminal liability. The concept of legal certainty is for the benefit of natural and legal persons, 

who should be able to conduct themselves without worrying that the underlying legal basis for 

their dealings and conduct might change without notice or ease of comprehension. It might be 

the case that immediate disapplication of the Immigration Exemption causes the Home Office 

great practical difficulties. But this is not the same as legal uncertainty. If anything, the legal 

position of the Home Office would have been quite clear, if unwelcome: until the Government 

introduced an Article 23 compliant Immigration Exemption, the Home Office would not be 

able to rely on it.  

A stronger argument in favour of suspending relief is offered later in the judgment when 

:DUE\�/-�UHMHFWV�%HQ�-DIIH\�4&¶V�VXJJHVWHG�SDUWLDO�VXVSHQVLRQ�RI�UHOLHI��:Drby LJ observes 

WKDW�3DUOLDPHQW�KDV�³SURJUHVVLYHO\�LPSRVHG�VLJQLILFDQW�OHJDO�UHVSRQVLELOLWLHV�RQ�SULYDWH�VHFWRU�

DFWRUV��VXFK�DV�HPSOR\HUV��ODQGORUGV��DQG�WUDQVSRUW�RSHUDWRUV�´50 This policy is backed up, in 

places, by criminal sanctions for those who fail to discharge their duties.51 Given the potential 

impact of immediate disapplication on private actors, such as employers and landlords, legal 

uncertainty is potentially a relevant concern. But none of this is certain. The strictness of the 

test necessarily demands careful analysis of affected legal relationships and the potential impact 

of disapplication. The unanswered question in the judgment is whether disapplication of the 

Immigration Exemption would cause landlords and employers any difficulties±±let alone 

serious difficulties, as required by the high threshold of the test. Warby LJ holds that the Court 

FDQ�³UHOLDEO\�LQIHU�WKDW�D�PDMRU�VKLIW�LQ�WKH�ODZ�ZRXOG�FDXVH�VLJQLILFDQW�GLVUXSWLRQ�IRU�WKH�SULYDWH�

VHFWRU´�52 Respectfully, the strictness of the test demands more than an inference. It cannot be 

 
50  ibid [49].  
51  For example, the Immigration Act 2014, s 33A.  
52  Open Rights Group (No 2) (n 6) [50]. 
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possible, except in the rare truly self-H[SODQDWRU\�VLWXDWLRQ��IRU�WKH�VWULFW�³VHULRXV�GLIILFXOWLHV´�

(B v Latvia) threshold to be cleared without analysis of the impact of the change on affected 

FODVVHV�RI�SHUVRQV��:LWKRXW�WKLV��³OHJDO�XQFHUWDLQW\´�EHFRPHV�WRR�LPSUHVVLRQLVWLF�D�FRQFHSW�WR�

provide a disciplined restraint on the exercise of this jurisdiction.  

Given all this, it may be that the Court of Appeal did in fact decide to exercise its power 

in Regulation 5 to depart from retained E8� FDVH� ODZ�� 7KLV� ZRXOG� EH� GHVSLWH� WKH� &RXUW¶V�

VWDWHPHQW� WR� WKH�FRQWUDU\��2Q�FORVH�UHDGLQJ�RI�:DUE\�/-¶V� MXGJPHQW�� LW�DSSHDUV� WKDW� IDFWRUV�

other than legal certainty may be considered by courts deciding whether to exercise the retained 

suspensory jurisdiction. One such factor is the type of inconsistency identified by the Court. 

Where the inconsistency is the absence of a safeguard, as in this case as well as in Chester and 

Liberty, the Court may be justified in suspending relief. Another factor appears to be 

administrative inconvenience, although only to those relying on the inconsistent law at the time 

of judgment and not to those tasked with devising and implementing a new law.53 Warby LJ 

appears to have been influenced by the potential of immediate disapplication to disrupt the 

operations of the Home Office. It is possible that government departments may raise similar 

points in future hearings on the issue of suspending relief. Such considerations are, according 

to the strict test in the retained EU case law, not relevant. This case may be seen as setting a 

precedent for their relevance in future English and Welsh cases.   

 

VII. CONCLUSION 

The claimants in this case were two NGOs. One can only speculate how the absence of a 

VSHFLILF�³ZURQJHG´�LQGLYLGXDO�DIIHFWHG the course of proceedings. Perhaps the Court of Appeal 

might have been more reluctant to exercise the suspensory jurisdiction if it had been faced with 

a litigant who stood to lose personally from the decision not to make an immediate declaration. 

As it was, the only party personally affected by the decision was the Home Office. This might 

explain the unexpected attention given to what ought to have been, according to the retained 

case law, an irrelevant consideration.  

The analysis underpinning this judgment points to a lower standard than the strict 

standard inherited from the CJEU (and endorsed on the face of the judgment). If the underlying 

logic of the legal policy is examined, this makes little sense. The rule arose in the multi-level 

jurisdiction of the EU. The potential for inconsistency between national and Union law did, and 

 
53  ibid [33].  
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does, lead to concerns for legal certainty.54 This suspensory jurisdiction was a tool to be used 

exceptionally to mitigate the most compelling instances of legal uncertainty caused by the 

SULQFLSOH�RI�SULPDF\��ZKHUH�LPPHGLDWH�GLVDSSOLFDWLRQ�ZRXOG�FDXVH�³VHULRXV�GLIILFXOWLHV´��2Q�

this analysis, the rule has a more modest role to play in the domestic UK jurisdiction outside 

the EU. As the UK legislates in areas that are currently served by retained EU law, the 

importance of this suspensory jurisdiction will decrease. The potential for uncertainty arising 

from the principle of primacy of EU law is much reduced, and likely to decline further. If the 

conditions for its exercise in the EU system were tight, they ought to be as tight or tighter in the 

UK jurisdiction. It would be contrary to principle, as affirmed in the judgment, for 

administrative inconvenience to become a relevant factor in deciding whether to suspend an 

LQGLYLGXDO¶V�HQMR\PHQW�RI�D�GRPLQDQW�ULJKW� 

 
54  )RU�H[DPSOH��LVVXHV�DULVLQJ�IURP�WKH�´LQFLGHQWDO�HIIHFWµ�RI�GLUHFWLYHV��6HH�&DVH�&-194/94, CIA Security International 

SA v Signalson SA and Securitel Sprl. [1996] ECR I-2201, ECLI:EU:C:1996:172.  


