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ABSTRACT 
Since the COVID-19 outbreak, domestic abuse has intensified in regions that have 

LPSOHPHQWHG�³VWD\�DW�KRPH´�PHDVXUHV��LQFOXGLQJ�(QJODQG�DQG�:DOHV��7KH�SKHQRPHQRQ�KDV�

EHHQ� FRLQHG� WKH� ³6KDGRZ� 3DQGHPLF´� E\� WKH� 8QLWHG� 1DWLRQV�� 7KLV� DUWLFOH� TXHVWLRQV� WKH�

effectiveness of the newly introduced interim measures, combined with the traditional English 

and Welsh legal regime, in tackling domestic abuse. In terms of interim measures, it considers 

the effectiveness of exemptions to movement restrictions compromised by a low public 

awareness concerning their existence and a lack of supporting services. Efforts to increase 

accessibility to the criminal justice system remain hampered by burdensome evidentiary 

requirements and excessive limitation periods. Regarding the traditional legal regime, this 

article asserts that the effectiveness of non-molestation orders is hampered by an excessively 

wide definition of associated persons, unclear distinctions between civil and criminal offences 

and practical barriers to obtaining the order. It also contends that the coercive control offence 

is inherently obscure and provides a platform for renewed abuse. Finally, concerning Domestic 

Violence Protection Notices and Orders, this paper criticises their complex application process, 

ZKHUH�REWDLQLQJ�YLFWLPV¶�SULRU�FRQVHQW�LV�XQMXVWLILDEO\�QRW�D�QHFHVVLW\� 

This article DUJXHV� WKDW� WKH� IXQGDPHQWDO� UHDVRQ� EHKLQG� WKH� OHJDO� IUDPHZRUN¶V�

ineffectiveness in tackling domestic abuse lies in the obscurity of the legal concept of domestic 
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abuse itself. It discusses three prominent but divergent definitions of domestic abuse at the time 

ZKHQ� WKH� 6KDGRZ� 3DQGHPLF� XQUDYHOOHG�� LQFOXGLQJ� 'HPSVH\¶V� DFFRXQW�� 6WDUN¶V�

conceptualisation and the cross-government definition. It contends that the newly introduced 

Domestic Abuse Act only offers a partial solution to the definitional problem. Notably, its 

unified statutory definition attracts further disputes given its failure to recognise types of 

domestic abuse experienced disproportionately by BME and migrant women. Finally, this 

article suggests reforms to achieve a more comprehensive definition of domestic abuse, which 

better addresses structural inequalities and encapsulates an extensive list of domestic 

abuse-related offences. 

 

Keywords: The Shadow Pandemic; COVID-19; access to justice; England and Wales; 

domestic abuse 

 

I. INTRODUCTION 
According to World Health Organisation (WHO) statistics, the number of confirmed 

COVID-19 cases surpassed 200 million in August 2021.1 Since the COVID-19 outbreak, 

emerging data have shown that violence against women, particularly domestic abuse, has 

LQWHQVLILHG�LQ�FRXQWULHV�ZKHUH�³VWD\�DW�KRPH´�PHDVXUHV�ZHUH�LQ�SODFH�2 The phenomenon was 

FRLQHG�WKH�³6KDGRZ�3DQGHPLF´�DV�SDUW�RI�D�SXEOLF�DZDUHQHVV�FDPSDLJQ�ODXQFKHG�E\�WKH�8QLWHG�

Nations (UN) to combat domestic violence amid the health crisis.3 

In England, the National Domestic Abuse Helpline received more than 40,000 calls and 

contacts during the first three months of lockdown, 80% higher than usual.4 In addition, 50% 

RI� UHVSRQGHQWV� LQWHUYLHZHG� XQGHU� D� VXUYH\� E\�:RPHQ¶V� $LG� UHSRUWHG� WKDW� WKH� Dbuse they 

experienced had escalated during the pandemic.5 6WDWLVWLFV�IURP�WKH�:HOVK�:RPHQ¶V�$LG�LQ�

June 2020 found that 94% of service providers supporting domestic abuse survivors 

 
1  :RUOG�+HDOWK�2UJDQLVDWLRQ��¶:+2�&RURQDYLUXV�'LVHDVH��&29,'-����'DVKERDUG·��World Health Organisation, 4 

August 2021) <https://covid19.who.int/> accessed 4 August 2022. 
2  ,QWHUQDWLRQDO�5HVFXH�&RPPLWWHH��¶IRC Data Shows an Increase in Reports of Gender-Based Violence across 

/DWLQ�$PHULFD· (Rescue.org, 9 June 2020) <https://www.rescue.org/press-release/irc-data-shows-increase-reports-
gender-based-violence-across-latin-america> accessed 8 February 2021. 

3  8QLWHG�1DWLRQV��¶&29,'-���DQG�9LROHQFH�$JDLQVW�:RPHQ�DQG�*LUOV��$GGUHVVLQJ�WKH�6KDGRZ�3DQGHPLF· (Policy 
Brief No. 17, 2020) (United Nations, 2020) 
<https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/Library/Publications/20
20/Policy-brief-COVID-19-and-violence-against-women-and-girls-en.pdf> accessed 8 February 2021. 

4  -XQH�.HOO\�DQG�6DOO\�*UDKDP��¶&RURQDYLUXV��'RPHVWLF�$EXVH�+HOSOLQH�6HHV�/RFNGRZQ�6XUJH· British Broadcasting 
Corporation (London, 23 July 2020). 

5  :RPHQ·V�$LG��¶$�3HUIHFW�6WRUP��7KH�,PSDFW�RI�WKH�&RYLG-19 Pandemic on Domestic Abuse Survivors and the 
6HUYLFHV�6XSSRUWLQJ�7KHP·��:RPHQ·V�$LG, 18 August 2020) <https://www.womensaid.org.uk/wp-
content/uploads/2020/08/A-Perfect-Storm-August-2020-1.pdf> accessed 8 February 2021. 
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experienced increased demand in one or more of their services, including online support, 

communications or information services support, child contact cases support and financial 

abuse support.6 Upon witnessing the Shadow Pandemic unfold in England and Wales, 

'RPHVWLF�$EXVH�&RPPLVVLRQHU�1LFROH�-DFREV�UHPDUNHG��³VR�PXFK�RI�WKLV�crisis is showing us 

some of the vulnerabilities and cracks in our system where people fall through the net and have 

EHHQ� IRU� PDQ\� \HDUV�´7 The Shadow Pandemic raises important questions about the 

effectiveness of the traditional English and Welsh legal regime, combined with newly 

introduced interim measures, in tackling domestic abuse. This paper argues that the Shadow 

Pandemic elucidates the flaws of the legal regime in tackling domestic abuse, mainly because 

of a failure to address a fundamental problem�WKH�REVFXULW\�RI�WKH�QRWLRQ�RI�³GRPHVWLF�DEXVH´��

It further contends that the newly introduced Domestic Abuse Act offers only a partial solution 

to the definitional problem, with its unified statutory definition attracting further disputes given 

its failure to adequately recognise forms of domestic abuse experienced disproportionately by 

BME and migrant women. Finally, it suggests reforms to achieve a more comprehensive 

definition of domestic abuse, which better reflects structural inequalities and encapsulates a 

non-exhaustive list of domestic-abuse related offences. 

 

II. CONNECTING THE DOTS: LINKING COVID-19 TO DOMESTIC ABUSE 
First and foremost, this article seeks to connect the surging rates of domestic abuse to the 

widespread COVID-19. It argues that there are three main reasons behind the linkage between 

WKH�SDQGHPLF�DQG�GRPHVWLF�DEXVH��)LUVWO\��WKH�SXEOLF�SROLF\�RI�³VWD\�DW KRPH´�GLUHFWLYHV�KDV�

led to surging domestic abuse rates. According to Caroline Bradbury-Jones and Louise Isham, 

in practice, heightened movement restrictions obstruct access to avenues of escape and 

help-seeking. They are likely to be manipulated by abusive partners within the domestic home, 

ZLWK�DEXVH�WDNLQJ�SODFH�EHKLQG�FORVHG�GRRUV�DQG�DZD\�IURP�SXEOLF�VFUXWLQ\��,Q�WKHRU\��³VWD\�DW�

KRPH� GLUHFWLYHV´� H[DFHUEDWH� VRFLDOO\� LGHDOLVHG� UHSUHVHQWDWLRQV� RI� WKH� KRPH� DQG� WKH� IDPLO\��

making it difficult for people to talk about and counter domestic abuse because of feelings of 

shame and urges to keep family affairs private.8 These views are shared by Emma Williamson, 

 
6  :HOVK�:RPHQ·V�$LG��¶,PSDFW�RI�&29,'-19 on Violence Against Women, Domestic Abuse and Sexual Violence 

specialist services in WalHV��-XQH�5HSRUW�6XPPDU\·��:HOVK�:RPHQ·V�$LG, December 2020) 
<https://www.welshwomensaid.org.uk/wp-content/uploads/2020/12/WWA-COVID-19-Impact-Report-
Summary_JUNE_FINAL.pdf> accessed 20 February 2022. 

7  Home Affairs Committee, Oral Evidence: Home Office Preparedness for Covid-19 (Coronavirus) (2020-21, HC 232) 
(Home Affairs Committee, 15 April 2020) 10. 

8  Caroline Bradbury--RQHV�DQG�/RXLVH�,VKDP��¶7KH�3DQGHPLF�3DUDGR[��7KH�&RQVHTXHQFHV�RI�&29,'-19 on 
'RPHVWLF�9LROHQFH·�������������-14) Journal of Clinical Nursing 2047. 
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Oona Brooks-Hay and Nancy Lombard, who argue that perpetrators are able to use the 

lockdown measures as a tool of control and coercion by, for example, either insisting on strict 

lockdown or failing to protect the health of family members.9 

Secondly, surging rates in domestic violence stem from the economic downturn caused 

by COVID-19.10 Erika Fraser suggests that violence against women increases when partners 

experience financial stress.11 Insecurity over money, jobs, health and food supplies brought by 

COVID-19 have also been proved to correlate with domestic violence.12 Research by the 

:RPHQ¶V� %XGJHW� *URXS� LQGLFDWHV� WKDW� ZRPHQ� DUH� PRUH� OLNHO\� WR� EH� LQ� FDWHJRULHV� RI� WKH�

population disproportionately affected by the pandemic, such as low earners and temporary 

employees.13 Such trends create greater financial dependency, leading to difficulties in leaving 

an abusive relationship.14 

Thirdly, the COVID-19 pandemic has led to a worsening deficit in supporting services 

that help combat domestic abuse. As Phumzile Mlambo-Ngcuka, Executive Director of UN 

Women argues, as health systems are stretched beyond their capacity, domestic violence 

shelters are also at a breaking point, especially when centres are repurposed for additional 

response to COVID-19.15 $FFRUGLQJ�WR�:RPHQ¶V�$LG��������RI�VHUYLFH�SURYLGHUV�ZHUH�IRUFHG�

to reduce or cancel one or more services because of the pandemic,16 impeding access to 

supporting services. Fundraising activities have also been hindered, with 68.9% of service 

 
9  Emma Williamson, Oona Brooks-+D\�DQG�1DQF\�/RPEDUG��¶'RPHVWLF�9LROHQFH�DQG�$EXVH�LQ�/RFNGRZQ�

1HHGV�0RUH�$FFXUDWH�0HGLD�5HSRUWLQJ·��Transforming Society, 15 June 2020) 
<https://www.transformingsociety.co.uk/2020/06/15/domestic-violence-and-abuse-in-lockdown-needs-more-
accurate-media-reporting/> accessed 8 February 2021. 

10  'KDUVKLQL�'DYLG��¶&RURQDYLUXV��8.�:RUVW�+LW�$PRQJ�0DMRU�(FRQRPLHV·�British Broadcasting Corporation 
(London, 26 August 2020). 

11  (ULND�)UDVHU��¶,PSDFW�RI�&29,'-19 3DQGHPLF�RQ�9LROHQFH�DJDLQVW�:RPHQ�DQG�*LUOV·��9$:*�+HOSGHVN�
Research Report No. 284) (UK Aid from the Department for International Development, 16 March 2020) 
<https://www.sddirect.org.uk/media/1881/vawg-helpdesk-284-covid-19-and-vawg.pdf> accessed 8 February 
2021. 

12  6DQGUD�:DONODWH��-DQH�5LFKDUGVRQ�DQG�%DUU\�*RGIUH\��¶'RPHVWLF�$EXVH-Family Violence, Disasters and 
Restrictions under Covid-����$Q�2YHUYLHZ·��:RUNLQJ�3DSHU�1R�����'RPHVWLF�$EXVH��5HVSRQGLQJ�WR�WKH�6KDGRZ�
Pandemic, University of Liverpool) (University of Liverpool, Research Councils UK, 2020) 
<https://www.liverpool.ac.uk/media/livacuk/law-and-social-
justice/3research/Working,Paper,No1,-,Domestic,Abuse,-,Responding,to,the,Shadow,Pandemic.pdf> accessed 
20 February 2020. 

13  :RPHQ·V�%XGJHW�*URXS��¶Crises Collide: Women and Covid-��·��:RPHQ·V�%XGJHW�*URXS, April 2020) 
<https://wbg.org.uk/wp-content/uploads/2020/04/FINAL.pdf> accessed 8 February 2021. 

14  'DQD�+DUULQJWRQ�&RQQHU��¶)LQDQFLDO�)UHHGRP��:RPHQ��0RQH\�DQG�'RPHVWLF�$EXVH·�����������:LOOLDP�DQG 
Mary Journal of Race, Gender and Social Justice 339. 

15  Phumzile Mlambo-1JFXND��¶9LROHQFH�$JDLQVW�:RPHQ�DQG�*LUOV��7KH�6KDGRZ�3DQGHPLF·��UN Women, 6 April 
2020) <https://www.unwomen.org/en/news/stories/2020/4/statement-ed-phumzile-violence-against-women-
during-pandemic> accessed 8 February 2021. 

16  :RPHQ·V�$LG��¶7KH�,PSDFW�RI�&RYLG-19 on Domestic Abuse Support Services: Findings from an Initial 
:RPHQ·V�$LG�6XUYH\·��:RPHQ·V�$LG, May 2020) <https://www.womensaid.org.uk/wp-
content/uploads/2020/05/The-impact-of-Covid-19-on-domestic-abuse-support-services-1.pdf> accessed 8 
February 2021. 
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providers reporting concerns about a future loss in income from fundraising.17 Such changes 

have made access to supporting services more difficult, leading to the increased frequency and 

intensity of domestic abuse cases. 

Therefore, it is evident that the prevalence of COVID-19 has led to a surge in domestic 

abuse rates, mainly because of a public policy embracH�RI�³VWD\�DW�KRPH´�GLUHFWLYHV� LQ� WKH�

pandemic, COVID-19-induced economic downturn and a worsening deficit in supporting 

services combating domestic abuse. 

 

III. QUESTIONING EXISTING MEASURES: ASSESSING THE EFFECTIVENESS 

OF THE ENGLISH AND WELSH LEGAL REGIME IN TACKLING DOMESTIC 

ABUSE 
The increasing prevalence of domestic abuse in England and Wales raises questions on whether 

their legal framework effectively combats the problem. In addition to the current legal regime, 

which comprises the use of civil orders and criminal law measures, England and Wales have 

also introduced interim measures during the COVID-19 pandemic to alleviate the spike in 

domestic abuse rates. In March 2021, the Domestic Abuse Bill was introduced to provide a 

statutory definition of domestic abuse. The Bill received royal assent on 29 April 2021 and is 

hereinafter referred to as the Domestic Abuse Act. 

Despite such efforts, the interim measures introduced to combat the Shadow Pandemic 

have fallen short of the mark in providing an adequate solution to the problem. On the contrary, 

the Shadow Pandemic reveals fundamental flaws of the English and Welsh legal regime 

governing domestic abuse that have long pre-dated COVID-19 but have been exacerbated by 

the pandemic. 

 

A. EVALUATION OF INTERIM MEASURES 

Various interim measures have been introduced to combat surging rates of domestic 

abuse, such as exemptions to movement restrictions and increased accessibility to the criminal 

justice system. It is, however, argued that such measures are ineffective in tackling domestic 

abuse, with such ineffectiveness exacerbated by a lack of public awareness of the measures, a 

lack of supporting services and unnecessary burdens imposed on victims of domestic abuse. 

 

 
17  ibid. 
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(i) Exemptions to movement restrictions  

During the pandemic, the government introduced the Health Protection (Coronavirus, 

Restrictions) (England) Regulations 2020,18 imposing movement restrictions to curb disease 

transmission. According to section 6, no person may leave the place where they live without a 

reasonable excuse during the emergency period.19 Section 2(m), however, confirmed that a 

reasonable excuse would include avoiding injury or illness or escaping a risk of harm.20 

Subsequent government guidance confirmed that restrictions do not apply if victims find the 

need to leave their homes to escape domestic abuse.21 

In theory, such exemptions allow for the restoration of avenues of escape and 

help-seeking. In practice, however, the low awareness of such exemptions in the community 

has largely compromised their effectiveness. For example, Welsh Deputy Minister Jane Hutt 

voices fears that domestic abuse victims may equate a national lockdown with the possibility 

that they would be mandated to stay at home with their perpetrator. Similar fears are expressed 

in England.22 While victims leaving their homes would need substitute sites of residence,23 

FRUUHVSRQGLQJ� VXSSRUWLQJ� VHUYLFHV� KDYH� SURYHG� LQDGHTXDWH�� )RU� H[DPSOH�� ZKLOH� ZRPHQ¶V�

refuges were already struggling to meet pre-pandemic demand, the pandemic has only served 

to escalate such shortages.24 Moreover, despite £76 million in extra funding by the government 

to support victims and survivors of domestic abuse during the COVID-19 pandemic, reports 

have shown that the increased funding is not adequate in resolving the deficiency in supporting 

services.25 Such inadequacies have led to glaring gaps in the existing legal framework. 

 

(ii) Accessibility to the criminal justice system 

During the lockdown, the government introduced measures to make the criminal justice 

system more accessible to domestic abuse victims. These include the relaxation of evidentiary 

 
18  Health Protection (Coronavirus, Restrictions) (England) Regulations 2020. 
19  ibid s 6. 
20  ibid s 2(m). 
21  *RY�8.��¶1DWLRQDO�ORFNGRZQ��6WD\�DW�+RPH·��Gov.UK, 29 March 2021) 

<https://www.gov.uk/guidance/national-lockdown-stay-at-home#when-you-can-leave-home> accessed 8 
February 2021. 

22  0DU\�2·+DUD�DQG�.DWLH�7DUUDQW��¶)HDUV�*URZ�IRU�7KRVH�)DFLQJ�'RPHVWLF�$EXVH�DV�(QJODQG�(QWHUV�6HFRQG�
/RFNGRZQ·�The Guardian (London, 5 November 2020). 

23  Home Affairs Committee (n 7). 
24  :RPHQ·V�$LG��¶7KH�'RPHVWLF�$EXVH�5HSRUW�������7KH�$QQXDO�$XGLW·��Women·V�$LG, January 2020) 

<https://www.womensaid.org.uk/research-and-publications/the-domestic-abuse-report/> accessed 8 February 
2021. 

25  Home Affairs Committee (n 7). 
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requirements needed to qualify for legal aid and the publication of information on how 

unrepresented victims can apply for an injunction in the family court.  

While these measures appear prima facie useful, Nicole Jacobs and Vera Baird have 

criticised evidentiary requirements for legal aid applications. They argue that these 

requirements pose unnecessary burdens on applicants and that legal aid should be granted 

automatically to domestic abuse victims. This is because victims residing with their abusers 

may find it difficult to report abuse during the lockdown, and the delay in reporting domestic 

abuse may increase the difficulty in gathering evidence to support the case.26 Moreover, some 

common offences in a domestic abuse context, such as common assault and battery, are subject 

to a time limit of six months from the commencement of SURFHHGLQJV�DW�D�0DJLVWUDWHV¶�&RXUW�

XQGHU�VHFWLRQ�����RI�WKH�0DJLVWUDWHV¶�&RXUWV�$FW������27 If victims are unable to report such 

offences during the lockdown, a significant proportion of this six-month limit may have elapsed 

by the time they are able to.28 The limitations of current measures in considering practical 

difficulties have been extensively criticised. 

Therefore, the effectiveness of interim measures to combat domestic abuse is hampered 

by their limitations. Unfortunately, it soon becomes apparent that the same trends characterise 

the fundamental English and Welsh legal framework. 

 

B. EVALUATION OF THE EXISTING LEGAL FRAMEWORK 

Currently, there is no specific offence of domestic abuse.29 The existing English and 

Welsh legal framework include a combination of civil law orders and criminal law measures. 

Such measures, however, are ineffective in tackling domestic abuse and merit rethinking given 

their increasing importance as safeguards against the Shadow Pandemic. Three examples 

support the proposition: the non-molestation order (NMO), the offence of coercive control and 

the Domestic Violence Protection Notices and Orders (DVPNs and DVPOs). 

 

(i) Civil law orders: Non-molestation orders 

 
26  ibid. 
27  0DJLVWUDWHV·�&RXUWV�$FW�������V����� 
28  Home Affairs Committee (n 7). This has recently changed with the abolition of the six-month limitation period. 

)URP���-DQXDU\������RQZDUGV��WKHUH�ZLOO�EH�DQ�RYHUDOO�WLPH�OLPLW�RI�WZR�\HDUV�IURP�WKH�RIIHQFH·V�RFFXUUHQFH�WR�
bring a prosecution. See Gov.UK, ¶Domestic abuse victims in England and Wales to be given more time to 
UHSRUW�DVVDXOWV·��Gov.UK, 4 January 2022) <https://www.gov.uk/government/news/domestic-abuse-victims-in-
england-and-wales-to-be-given-more-time-to-report-assaults> accessed 20 February 2022. 

29  6HQWHQFLQJ�&RXQFLO��¶2YHUDUFKLQJ�3ULQFLSOHV��'RPHVWLF�$EXVH·��Sentencing Council, 2018) 
<https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/domestic-abuse/> 
accessed 6 March 2021. 
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Under section 42 of the Family Law Act 1996, an NMO prohibits the respondent from 

molesting another person associated with the respondent or a relevant child. An NMO can be 

applied for by a person associated with the respondent or the court.30 During the pandemic, 

applications for NMOs from April to June 2020 were up 26% compared to 2019.31 While 

bearing in mind the noble aim to combat harassment suffered by domestic abuse victims, the 

measure is not without flaws. 

The first of such shortcomings concerns the definition of NMOs. Under section 62(3) of 

the FLA 1996, a person is defined as associated with another person upon marriage, civil 

partnership, cohabitation, co-living, blood relationships, agreement to marry, engagement in 

an intimate personal relationship of significant duration, parenting of any child, or being parties 

to the same family proceedings.32 Notably, the definition of associated persons in NMOs is the 

PRVW�H[SDQVLYH�FRQFHSWLRQ�RI�³IDPLO\´�LQ�ODZ��+HOHQ�5HHFH�KDV�DUJXHG�WKDW�WKH expansion of 

the definition is regressive. This is because the uniqueness of domestic abuse lies within its 

asymmetry of impacts on men and women, its combination of proximity and isolation, its 

encapsulation of controlled emotions in unequal power, barriers to leaving relationships and 

ILQDQFLDO� GHSHQGHQFH�� $� IDLOXUH� WR� UHFRJQLVH� GRPHVWLF� YLROHQFH¶V� GLVWLQFWLYH� IHDWXUHV� DV�

opposed to conventional violent crime, in turn, trivialises the offence. Her argument presents 

WKH�YHU\�SDUDGR[�WKDW�³LI�GRPHVWLF�YLROence occurs everywhere, then domestic violence occurs 

QRZKHUH´�33 

The second shortfall with NMOs lies within the blurring of the demarcations of civil and 

criminal offences. Under section 42A, a person who breaches an NMO without reasonable 

excuse is guilty of a criminal offence. On the one hand, critics argue the civil-criminal 

³K\EULGLVDWLRQ´�RI�102V�SURYLGHV� D�TXDVL-criminal alternative to criminal law, which may 

deter the police from pursuing substantive criminal charges.34 On the other hand, victims may 

also be disincentivised to apply for NMOs because of potential criminal consequences and their 

wishes not to prosecute their partners. For example, Jackie Barron and Emma Hitchings have 

noted that while civil law empowers victims by giving them a choice about how and when they 

 
30  Family Law Act 1996, s 42. 
31  *RY�8.��¶)DPLO\�&RXUW�6WDWLVWLFV�4XDUWHUO\��$SULO�WR�-XQH�����·��Gov.UK, 24 September 2020) 

<https://www.gov.uk/government/statistics/family-court-statistics-quarterly-april-to-june-2020> accessed 8 
February 2021. 

32  Family Law Act 1996, s 62(3). 
33  +HOHQ�5HHFH��¶7KH�(QG�RI�'RPHVWLF�9LROHQFH·��������������0RGHUQ�/DZ�5HYLHZ����� 
34  0DULDQQH�+HVWHU��¶0DNLQJ�,W�WKURXJK�WKH�&ULPLQDO�-XVWLFH�6\VWHP��$WWULWLRQ�DQG�'RPHVWLF�9LROHQFH·�������������

Social Policy and Society 79. 
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can access protection, criminalising a breach of civil law orders may strip them of their 

comparative advantage and disempower victims.35 

The third weakness of NMOs manifests itself in the barriers to acquiring NMOs. These 

include sROLFLWRUV¶�DGYLFH� WKDW�REWDLQLQJ�102V�PLJKW�PDNH�YLFWLPV� ORRN�³KRVWLOH� LQ� IDPLO\�

SURFHHGLQJV´�� GLIILFXOWLHV� ³SURYLQJ´� QRQ-physical abuse, applications being downgraded to 

undertakings and unaffordability because of cuts in legal aid and so on.36 Such barriers hinder 

access to justice by victims of domestic abuse. 

Therefore, it is clear that the shortcomings of NMOs impact their effectiveness in 

combating domestic abuse. 

 

(ii) Criminal law measures: Coercive control 

Coercive control is defined in section 76 of the Serious Crime Act 2015. A person (A) 

commits the offence if he repeatedly or continuously engages in behaviour towards another 

person (B) that is controlling or coercive. At the time of the behaviour, A and B must be 

personally connected. The behaviour must have a serious effect on B, and A must know or 

ought to know that the behaviour will have a serious effect on B.37 5HVHDUFK�E\�:RPHQ¶V�$LG�

has found increased instances of coercive control during the pandemic, with perpetrators using 

lockdown restrictions as an excuse to exert increased monitoring and surveillance of behaviour 

or to move back in with victim-survivors and refusing to leave. Some have utilised the virus 

itself as a threat, coughing and spitting at victims or threatening to do so.38 The relatively new 

offence was put to the test during the COVID-���SDQGHPLF�DQG�KDV�GUDZQ�WKH�SXEOLF¶V�DWWHQWLRQ�

to its various shortcomings. 

The first major flaw lies in the obscure notion of coercive control itself. As Conrad Brunk 

argues, identifying an intervention as coercive indicates that it departs from common practice 

and violates a norm of morality, custom, or the law.39 Therefore, a consideration of normalcy, 

which remains an ambiguous and contested concept, logically applies to any attempt to define 

coercion. The same is observed by Tamara Kuennen, who argues that the offence of coercive 

 
35  Jackie Barron, 1RW�:RUWK�WKH�3DSHU«"�(IIHFWLYHQHVV�RI�/HJDO�3URWHFWLRQ�IRU�:RPHQ�DQG�&KLOGUHQ�([SHULHQFLQJ�'RPHVWLF�

Violence (London National Institute for 6RFLDO�:RUN��������(PPD�+LWFKLQJV��¶$�&RQVHTXHQFH�RI�%OXUULQJ�WKH�
Boundaries ² /HVV�&KRLFH�IRU�WKH�9LFWLPV�RI�'RPHVWLF�9LROHQFH"·�������������6RFLDO�3ROLF\�DQG�6RFLHW\���� 

36  /LV�%DWHV�DQG�0DULDQQH�+HVWHU��¶1R�/RQJHU�D�&LYLO�0DWWHU"�7KH�'HVLJQ�DQG�8VH�RI�Protection Orders for 
'RPHVWLF�9LROHQFH�LQ�(QJODQG�DQG�:DOHV·��������������-RXUQDO�RI�6RFLDO�:HOIDUH�DQG�)DPLO\�/DZ����� 

37  Serious Crime Act 2015, s 76. 
38  :RPHQ·V�$LG��¶$�3HUIHFW�6WRUP��7KH�,PSDFW�RI�WKH�&RYLG-19 Pandemic on Domestic Abuse Survivors and the 

6HUYLFHV�6XSSRUWLQJ�7KHP·��Q���� 
39  &RQUDG�%UXQN��¶7KH�3UREOHP�RI�9ROXQWDULQHVV�DQG�&RHUFLRQ�LQ�WKH�1HJRWLDWHG�3OHD·��������������/DZ�DQG�

Society Review 527. 
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control requires the law to draw the difficult line between abusive and non-abusive 

relationships.40 Such theoretical ambiguities have led to difficulties in practice, given that the 

existing policing and justice system has proved incapable of understanding and tackling the 

complexities of coercive control. Prosecution rates for the offence have remained low, with 

only 584 defendants prosecuted and 293 offenders convicted of, and sentenced for, controlling 

or coercive behaviour in 2019,41 ZLWK�SROLFH�UHSRUWLQJ�WKDW�FRHUFLYH�FRQWURO�FKDUJHV�DUH�³KDUG�

WR� DFKLHYH´� DQG� ³FKDOOHQJLQJ� WR� SURYH´�42 Potential explanations are offered by Robinson, 

Pinchevsky and Guthrie�that the police tends to hold the misconception that only physical 

violence and isolated events constitute a crime, but not psychological violence nor a series of 

interrelated events.43 Notably, coercive control falls into the latter two categories. 

On the other hand, the criminal justice system is criticised for acting as a platform for 

renewed abuse. Victims have reported facing victim-blaming and denigration at court.44 

Providing compelling evidence of a mainly psychological pattern of behaviour in court, where 

the charges are contested, has proved difficult for many.45 The criminal justice system has also 

inadvertently allowed abusive partners to continue their abuse post-separation46 upon 

FKDOOHQJLQJ�WKHLU�SDUWQHU¶V�DFFRXQW�LQ�FRXUW�47  

Therefore, it is evident that the flaws of the coercive control offence highly compromise 

its utility in combating domestic abuse. 

 

(iii) Criminal law measures: Domestic Violence Protection Notices and Orders48 

DVPNs and DVPOs are governed by section 24-33 of the Crime and Security Act 2010. 

A DVPN is an initial notice issued by the police to provide emergency protection to an 

 
40  7DPDUD�.XHQQHQ��¶/RYH�0DWWHUV·��������������$UL]RQD�/DZ�5HYLHZ����� 
41  Office for 1DWLRQDO�6WDWLVWLFV��¶'RPHVWLF�$EXVH�DQG�WKH�&ULPLQDO�-XVWLFH�6\VWHP��(QJODQG�DQG�:DOHV��1RYHPEHU�

����·��Office for National Statistics, 25 November 2020) 
<https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/articles/domesticabuseandthecrim
inaljusticesystemenglandandwales/november2020> accessed 8 February 2021. 

42  0DHYH�0F&OHQDJKDQ�DQG�&KDUOHV�%RXWDXG��¶4XHVWLRQV�5DLVHG�RYHU�3DWFK\�7DNH-XS�RI�'RPHVWLF�9LROHQFH�/DZ·�
(The Bureau of Investigative Journalism, 24 November 2017) <https://www.thebureauinvestigates.com/stories/2017-
11-24/coercive-control-concerns> accessed 8 February 2021. 

43  $PDQGD�5RELQVRQ��*LOOLDQ�3LQFKHYVN\�DQG�-HQQLIHU�*XWKULH��¶8QGHU�WKH�5DGDU��3ROLFLQJ�1RQ-violent Domestic 
$EXVH�LQ�WKH�86�DQG�8.·��������������,QWHUQDWLRQDO�-RXrnal of Comparative and Applied Criminal Justice 195. 

44  +HDWKHU�'RXJODV��¶7KH�&ULPLQDO�/DZ·V�5HVSRQVH�WR�'RPHVWLF�9LROHQFH��:KDW·V�*RLQJ�2Q"·��������������6\GQH\�
Law Review 439. 

45  (PPD�:LOOLDPVRQ��¶/LYLQJ�LQ�WKH�:RUOG�RI�WKH�'RPHVWLF�9LROHQFH�Perpetrator: Negotiating the Unreality of 
&RHUFLYH�&RQWURO·���������������9LROHQFH�$JDLQVW�:RPHQ������ 

46  +HDWKHU�'RXJODV�DQG�5RELQ�)LW]JHUDOG��¶/HJDO�3URFHVVHV�DQG�*HQGHUHG�9LROHQFH��&URVV-applications for 
'RPHVWLF�9LROHQFH�3URWHFWLRQ�2UGHUV·������������� University of New South Wales Law Journal 56. 

47  Jan Jordan, 6HULDO�6XUYLYRUV��:RPHQ·V�1DUUDWLYHV�RI�6XUYLYLQJ�5DSH (Federation Press 2008). 
48  DVPNs and DVPOs formed part of the legal regime safeguarding victims against domestic abuse when the 

Shadow Pandemic first unravelled. They will, however, be repealed by s 55 of the Domestic Abuse Act 2021. 
DVPNs will be replaced by Domestic Abuse Protection Notices (DAPNs) and DVPOs will be replaced by 
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individual believed to be a victim of domestic violence. This notice, which a police 

superintendent must authorise, contains prohibitions that effectively prevent the suspected 

SHUSHWUDWRU�IURP�UHWXUQLQJ�WR�WKH�YLFWLP¶V�KRPH�RU�RWKHUZLVH�FRQWDFWLQJ�WKH�YLFWLP�IRU����KRXUV�� 

DVPOs are civil orders that protect victims by enabling the police aQG�PDJLVWUDWHV¶�FRXUWV�

to put in place protective measures in the immediate aftermath of a domestic violence incident. 

A magistrate grants DVPOs, and the application must take place within 24 hours from the 

issuance of the DVPN. Courts must be satisfied on the balance of probabilities that the 

perpetrators have been violent toward or threatened to be violent towards another and that 

making the order is necessary to protect the victim. The order can last from 14 to 28 days.49 

During the pandemic, a total of 26 police forces provided data on both the number of DVPNs 

applied for and granted from April to June 2020. 91% of DVPNs applied for were granted 

(1,628 out of 1,797 applications). A total of 36 police forces provided data on the number of 

DVPOs applied foU�DQG�WKH�QXPEHU�RI�'932V�JUDQWHG�E\�D�PDJLVWUDWHV¶�FRXUW������RI�'932V�

applied for were granted (1,657 out of 1,873 applications).50 

The complex application process of DVPNs and DVPOs, however, has evidently 

hindered its practical usage. High levels of time pressure and bureaucracy have caused police 

officers to struggle when complying with application requirements.51 Police attitudes towards 

the issuance of DVPNs have proved to influence the frequency of using these orders. Research 

has indicated that a significant proportion of police officers view DVPNs and DVPOs as 

³GLVSURSRUWLRQDWH´�� HVSHFLDOO\� IRU� ORZ-level violence, downplaying the importance of 

non-physical violence among the police force. In addition, senior officers are not always readily 

available to authorise DVPNs, and junior officers are sometimes anxious about contacting 

them. These factors have led to the limited use of DVPNs and DVPOs.52 

 
Domestic Abuse Protection Orders (DAPOs). Other protective orders, such as NMOs and Restraining Orders, 
will remain in place to be used in cases which are not domestic abuse-related, such as cases of stalking or 
harassment where the perpetrator is not a current or former intimate partner or a family member. This is to 
unify the different orders that can be applied for by domestic abuse victims into a single, comprehensive, and 
flexible order. DAPNs and DAPOs are now piloted in a small number of areas across the UK to assess the 
effectiveness and impact of the new model prior to national roll out. See Gov.UK, Domestic Abuse Protection 
Notices/Orders Factsheet (Gov.UK, 31 January 2022) 
<https://www.gov.uk/government/publications/domestic-abuse-bill-2020-factsheets/domestic-abuse-
protection-notices-orders-factsheet> accessed 21 February 2022. 

49  The Crime and Security Act 2010, s 28. 
50  Office for National Statistics (n 41). 
51  Liz Kelly, Joanna Adler, Miranda Horvath, Jo Lovett, Mark Coulson, David Kernohan and Mark Gray, 

¶(YDOXDWLRQ�RI�WKH�3LORW�RI�'RPHVWLF�9LROHQFH�3URWHFWLRQ�2UGHUV·��������+RPH�2IILFH�5HVHDUFK�5HSRUW����
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/260897
/horr76.pdf> accessed 20 February 2022. 

52  ibid. 
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0RUHRYHU��WKH�IDFW�WKDW�'931V�DQG�'932V�FDQ�EH�PDGH�ZLWKRXW�WKH�YLFWLP¶V�FRQVHQW�

poses a further obstacle to their effectiveness. This poses a prima facie LQWHUIHUHQFH�RI�YLFWLPV¶�

rights under Article 8 of the European Convention of Human Rights (ECHR).53 It is also argued 

that such non-consensual intervention by external agencies is in effect replicating the abuse by 

the perpetrator, which further disempowers the victim. Moreover, it is questionable whether a 

'931�LVVXHG�DJDLQVW�WKH�YLFWLP¶V�ZLVKHV�FDQ�EH�HIIHFWLYH�DV�WKH�HQIRUFHPHQW�RI�WKH�'931�

ZLOO�XOWLPDWHO\�UHO\�RQ�WKH�YLFWLP¶V�FRRSHUDWLRQ�LQ�UHSRUWLQJ�DQy breach.54 It is therefore clear 

that the effectiveness of the usage of DVPOs is questionable. 

 

IV. THE FUNDAMENTAL PROBLEM: AN OBSCURE DEFINITION OF 

DOMESTIC ABUSE 
The inadequacies of different legal measures, civil or criminal, seem to converge into one 

common fundamental problem�WKH�REVFXULW\�RI� WKH�QRWLRQ�RI�³GRPHVWLF�DEXVH´� LWVHOI��)RU�

example, the effectiveness of NMOs was hindered by uncertainties regarding the coverage of 

stakeholders encompassed within the concept and whether domestic abuse should be classified 

as a civil or criminal offence. The effectiveness of the coercive control offence was hampered 

by an inability to ascertain the nature of coercive control, a subcategory of domestic abuse. The 

issuance of DVPNs and DVPOs remained heavily depeQGHQW� RQ� WKH� SROLFH¶V� VXEMHFWLYH�

conception of domestic abuse, given the lack of a comprehensive definition that captures the 

nature of the phenomenon. 

Indeed, when the Shadow Pandemic unravelled, there was no statutory definition of 

domestic abuse. Instead, the government described the difficulties of formulating an 

appropriate response to the phenomenon�³'RPHVWLF�DEXVH�LV�D�FRPSOH[�DUHD��ZKLFK�LV�RIWHQ�

misunderstood and goes unrecognised or unidentified. To transform our response to domestic 

abuse, we wouOG�ILUVW�QHHG�WR�HQVXUH�WKDW�LW�LV�SURSHUO\�XQGHUVWRRG�´55 Therefore, the Shadow 

Pandemic coincided with a legal regime centred on a phenomenon bearing divergent 

definitions. 

 
53  0DQG\�%XUWRQ��¶(PHUJHQF\�%DUULQJ�2UGHUV�LQ�'RPHVWLF�9LROHQFH�&DVHV��:KDW�&DQ�(QJODQG�DQG�:DOHV�/HDUQ�

IURP�2WKHU�(XURSHDQ�&RXQWULHV"·��������������&KLOG�DQG�)DPLO\�/DZ�Quarterly 25. 
54  Kelly and others (n 51) 76. 
55  +0�*RYHUQPHQW��¶7UDQVIRUPLQJ�WKH�5HVSRQVH�WR�'RPHVWLF�$EXVH��*RYHUQPHQW�&RQVXOWDWLRQ· (HM 

Government, 31 May 2018) <https://consult.justice.gov.uk/homeoffice-moj/domestic-abuse-
consultation/supporting_documents/Transforming%20the%20response%20to%20domestic%20abuse.pdf> 
accessed 21 February 2022. 
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Michelle Madden Dempsey provides one of the leading accounts of domestic abuse.56 

She argues that domestic abuse encompasses three components: violence, domesticity, and 

structural inequality. She conceives violence as the direct, physical use of force; domesticity 

as tied to the location of the home and domestic relationships characterised by intimacy, 

familial ties or a shared household; and structural inequality as the sustenance and perpetuation 

of the uneven distribution of social power.57 Other scholars, however, have demonstrated the 

narrowness of her conceptualisation of violence, as it is limited to physical violence and 

neglects other categories of abuse, such as emotional and economic abuse.58 Moreover, 

domestic abuse could happen outside the home in the form of surveillance and behavioural 

regulation, such as stalking and cyberstalking.59 Domesticity also raises questions of privacy 

and concerns of trivialism, with critics such as Jennifer Nedelsky60 and Elizabeth Schneider61 

arguing that the notion perpetuates the unjustified belief that the state should not intervene in 

the private sphere. 

Evan Stark provides an alternative account of domestic abuse. He describes domestic 

abuse as a form of coercive control, characterised by a range and pattern of non-physical 

abusive behaviour concerning violence, intimidation, isolation, and control, resulting in 

ZRPHQ¶V� HQWUDSPHQW� LQ� DEXVLYH� UHODWLRQVKLSV�62 While his account extends the notion of 

domestic abuse beyond physical violence to a form of emotional abuse and control, the concept 

remained obscure, as illustrated by the aforementioned difficulties in defining the coercive 

control offence at law. 

The third leading account stems from a cross-government definition of domestic abuse 

pre-dating the Domestic Abuse Act. Domestic abuse is defined as any incident or pattern of 

controlling, coercive, threatening behaviour, violence or abuse between those aged 16 or over 

who are or have been intimate partners or family members, regardless of gender or sexual 

orientation. The abuse can encompass, but is not limited to, psychological, physical, sexual, 

economic and emotional abuse. It also includes controlling and coercive behaviour.63 While 

having been used by government departments, the police, the Crown Prosecution Service and 

the UK Border Agency to identify domestic violence cases, the definition remained 

 
56  0LFKHOOH�0DGGHQ�'HPSVH\��¶:KDW�&RXQWV�DV�'RPHVWLF�9LROHQFH"�$�&RQFHSWXDO�$QDO\VLV·��������������:LOOLDP�

and Mary Journal of Women and the Law 301. 
57  ibid. 
58  Evan Stark, Coercive Control: How Men Entrap Women in Personal Life (OUP 2007) 198. 
59  ibid. 
60  Jennifer Nedelsky, /DZ·V�5HODWLRQV��$�5HODWLRQDO�7KHRU\�RI�6HOI��$XWRQRP\��DQG�/DZ�(OUP 2011) 310. 
61  (OL]DEHWK�6FKQHLGHU��¶7KH�9LROHQFH�RI�3ULYDF\·�����������&onnecticut Law Review 973. 
62  Stark (n 58). 
63  HM Government (n 55) 11. 
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non-statutory and open to contestation and divergence in application. For example, from a 

survey conducted by the Home Office, 36% of respondents thought that government 

departments did not apply the definition correctly, 38% found that local governments did not 

do so, and 40% regarded frontline practitioners to have failed to do the same. Instead, these 

institutions and their members created their own definitions, leading to a general lack of 

understanding of domestic violence.64 

Hence, there is no consensus on a definition of domestic abuse, which has contributed to 

WKH�H[LVWLQJ� OHJDO� IUDPHZRUN¶V� LQHIIHFWLYHQHVV� LQ� WDFNOLQJ� WKH�SKHQRPHQRQ��%\�EOXUULQJ� WKH�

demarcations of the scope of conduct that constitutes domestic abuse, and consequently, when 

political, legal or social intervention should occur, obscurity in the definition hinders 

target-efficiency by impeding the cultivation of a defined focus for response. Moreover, upon 

the lack of a defined scope of protection offered by the legal regime, it is easy for authorities 

to lose sight of their target audience in policy formulation, leading to uncertainties over the 

HQIRUFHPHQW�RI� VXFK� UXOHV��4XRWLQJ�/XF\�+DGOH\�RI�:RPHQ¶V�$LG�� IRUPXODWLQJ� WKH�³ULJKW´�

definition of domestic abuse is crucial for guiding policies, strategies, priorities, and funding 

locally and in public sector agencies.65 Therefore, the lack of definition of domestic abuse 

would impede the prioritisation of needs and hence hinder the responsiveness of measures to 

the most pressing needs under time and resource constraints. 

 

V. THE DOMESTIC ABUSE ACT: THE LIGHT AT THE END OF THE TUNNEL? 
In this context, the government introduced the Domestic Abuse Act to provide a statutory 

definition of domestic abuse. Section 1 of the Act provides that behaviour of a person towards 

another constitutes domestic abuse if both are aged 16 or over and are personally connected, 

and the behaviour is abusive, with the notion of abuse spanning across physical or sexual abuse, 

violent and threatening behaviour, controlling or coercive behaviour, economic abuse and 

psychological, emotional or other abuse.  

The Act unified divergent definitions of domestic abuse under a common, statutory and 

authoritative definition. The definition was, however, not without dispute. In terms of the scope 

of the offence, the Joint Committee on the Act raises concerns that certain types of abuse 

 
64  +RPH�2IILFH��¶Cross-Government Definition of Domestic Violence - $�&RQVXOWDWLRQ��6XPPDU\�RI�5HVSRQVHV· 

(Home Office, September 2012) 
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/157800
/domestic-violence-definition.pdf> accessed 21 February 2022. 

65  HM Government (n 55) 11. 
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experienced disproportionately by BME and migrant women were not recognised adequately 

by the Act. These types of abuse involve honour-based violence, forced marriage and spousal 

abandonment previously included in the cross-governmental, non-statutory definition. Such 

thoughts are echoed by the NGO Liberty, which argues the definition risked being 

³LQDGYHUWHQWO\� GLVFULPLQDWRU\� E\� QRW� UHFRJQLVLQJ� FRHUFLYH� FRQWURO� UHODWHG� WR� LPPLJUDWLRQ�

VWDWXV´�66 

The scope of the victims covered is also disputed. The campaign group Step Up Migrant 

Women argues that the Act does not help some migrant women who fall victim to domestic 

abuse because of their immigration status. The group calls for a provision that allows all 

women, regardless of their immigration status, to access public funds, support and routes to 

safety.67 6LPLODUO\��WKH�1*2�:RPHQ¶V�$LG�UHJDUGV�WKH�'RPHVWLF�$EXVH�$FW�WR�KDYH�³IDLOHG�WR�

GHOLYHU�HTXDO�SURWHFWLRQ�DQG�VXSSRUW�IRU�PLJUDQW�ZRPHQ´�68 While the Act is a welcome first 

step towards a comprehensive definition of domestic abuse and a holistic legal framework, it 

would not and should not be the last word on the matter. 

 

VI. PROPOSALS FOR REFORM: TOWARDS A MORE COMPREHENSIVE 

DEFINITION OF DOMESTIC ABUSE 
It is argued that steps should be taken to establish a more comprehensive definition of domestic 

abuse�one that addresses structural inequalities to a greater extent and encapsulates an 

extensive list of domestic-abuse related offences. 

 

A. ADDRESSING STRUCTURAL INEQUALITIES 

Firstly, the definition should address structural inequalities to a greater extent. Structural 

LQHTXDOLW\�LV�LQWHJUDO�WR�'HPSVH\¶V�DFFRXQW�RI�GRPHVWLF�DEXVH��ZKLFK�VKH�FRQFHSWXDOLVHV�DV�DQ�

imbalance of power and control within social structures,69 where power is the ability or 

entitlement to exert control over another person.70 In any relationship, the more powerful 

person may use their power as an instrument of control over their less powerful counterpart. 

 
66  +RXVH�RI�&RPPRQV�/LEUDU\�%ULHILQJ�3DSHU��¶Domestic Abuse Bill 2017-��· (House of Commons Library, 30 

September 2019) <https://researchbriefings.files.parliament.uk/documents/CBP-8630/CBP-8630.pdf> 
accessed 21 February 2022. 

67  ibid. 
68  Farah Nazeer, Domestic Abuse Act (:RPHQ·V�$LG, 29 April 2021) <https://www.womensaid.org.uk/womens-

aid-statement-on-the-royal-assent-of-the-domestic-abuse-bill/> accessed 21 February 2021. 
69  7KH�'XOXWK�$EXVH�,QWHUYHQWLRQ�3URMHFW��¶7KH�3RZHU�DQG�&RQWURO�:KHHO·��Domestic Abuse Intervention Programs, 

2022) <https://www.theduluthmodel.org/wheels/> accessed 20 February 2022. 
70  Hannah Arendt, On Violence (Harcourt Brace Jovanovich Publishers 1970) 44. 
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Dempsey views structural inequality as an element that exacerbates domestic abuse and what 

FRQVWLWXWHV�GRPHVWLF�DEXVH�LQ�WKH�³VWURQJ´�VHQVH��$V�RSSRVHG�WR�GRPHVWLF�DEXVH�LQ�WKH�³ZHDN´�

sense, which does not feature structural inequality, relevant authorities should prioritise 

tDFNOLQJ�GRPHVWLF�DEXVH� LQ� WKH�³VWURQJ´�VHQVH�FRQVLGHULQJ� OLPLWHG� UHVRXUFHV� WR�DOOHYLDWH� WKH�

most harm. In the modern context, potential structural inequalities include patriarchy,71 racial 

disparity,72 discrimination based on citizenship and immigrant status73 and so on. 

&RQWUDU\� WR�'HPSVH\¶V� VXJJHVWLRQV�� LW� LV�FOHDU� WKDW� WKH�JRYHUQPHQW�KDV� IDLOHG� WR� IXOO\�

consider structural inequalities in tackling domestic abuse and resource allocation. Currently, 

statutory guidance accompanying the Domestic Abuse Act provides that the fact that most 

victims are female must be considered, directing the attention of the Domestic Abuse Act 

towards alleviating domestic violence exacerbated by patriarchy.74 Other forms of structural 

inequality, such as racial disparity and citizenship-based discrimination, however, were not 

addressed in the Act. Arguably, to address such instances of inequality entrenched in societal 

reality, the Act should afford recognition to abuse currently experienced disproportionately by 

BME and migrant women, such as female genital mutilation (FGM). 

Additionally, a provision allowing all domestic abuse victims, regardless of their 

immigration status, to access public funds and support should also be promulgated. The 

establishment of such provisions will HOHYDWH�WKH�SURWHFWLRQ�RI�YLFWLPV¶�ULJKWV�WR�WKRVH�XQGHU�

the Human Rights Act 1998 (HRA), which may be exercised by all residents in the UK 

regardless of citizenship.75 7KLV�LV�MXVWLILHG�JLYHQ�GRPHVWLF�DEXVH¶V�GLUHFW�UHOHYDQFH�WR�KXPDQ�

rights, as confirmed by case law on the interpretation of the ECHR, which the HRA seeks to 

incorporate into English and Welsh law. In particular, it was noted in cases such as Kontrová 

v Slovakia, Bevacqua and S v Bulgaria, ES and Others v Slovakia, and Opuz v Turkey, that 

domestic abuse may potentially fall within the scope of Articles 2 (right to life), 3 (freedom 

from torture and inhuman and degrading treatment), 8 (respect for private and family life, home 

and correspondence) and 14 (protection from discrimination in respect of the rights and 

freedoms in the Convention) ECHR, and that a state can be held to be in breach of those rights 

 
71  0LFKHOOH�0DGGHQ�'HPSVH\��¶7RZDUG�D�)HPLQLVW�6WDWH��:KDW�'RHV�´(IIHFWLYHµ�3URVHFXWLRQ�RI�'RPHVWLF�

9LROHQFH�0HDQ"·��������70(6) The Modern Law Review 908. 
72  Stokely Carmichael and Charles Hamilton, Black Power: The Politics of Liberation (Vintage Books 1992). 
73  7KH�0LJUDWLRQ�2EVHUYDWRU\�DW�WKH�8QLYHUVLW\�RI�2[IRUG��¶0LJUDQWV�DQG�'LVFULPLQDWLRQ�LQ�WKH�8.·��The Migration 

Observatory, 20 January 2020) <https://migrationobservatory.ox.ac.uk/resources/briefings/migrants-and-
discrimination-in-the-uk/> accessed 20 February 2022. 

74  +RPH�2IILFH��¶'RPHVWLF�$EXVH��'UDIW�6WDWXWRU\�*XLGDQFH�)UDPHZRUN·��Gov.UK, 19 October 2021) 
<https://www.gov.uk/government/consultations/domestic-abuse-act-statutory-guidance/domestic-abuse-
draft-statutory-guidance-framework> accessed 20 February 2022. 

75  /LEHUW\��¶7KH�+XPDQ�5LJKWV�$FW·��Liberty, 2022) <https://www.libertyhumanrights.org.uk/your-rights/the-
human-rights-act/> accessed 6 March 2021. 
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if it has not taken sufficient steps to protect victims from further abuse.76 Scholars such as 

Jeremy Birchall and Shazia Choudhry have eveQ�JRQH�IXUWKHU�LQ�DUJXLQJ�IRU�³D�ULJKW�QRW�WR�EH�

DEXVHG´�77 The provision would extend protection against domestic abuse to all victims, 

irrespective of immigration status, and thus alleviate structural inequalities based on 

citizenship. 

 

B. AN EXTENSIVE BUT NON-EXHAUSTIVE LIST OF DOMESTIC ABUSE-

RELATED OFFENCES 

Secondly, an extensive but non-exhaustive list of domestic abuse-related offences can be 

included within the Act. While the Domestic Abuse Act provides a theoretical definition of the 

phenomenon, it could merit an equally comprehensive definition of the offence in practice. 

Domestic abuse is not currently a specific offence at law in England and Wales. Different 

domestic abuse-related offences and remedies are manifested in a wide array of criminal and 

civil measures, contained in different statutes (such as the Domestic Abuse Act, Family Law 

Act 1996, Serious Crime Act 2015 and Crime and Security Act 2010; see Section III above) 

scattered across the legal framework in a disorganised manner.  

At present, there is no complete statutory list of such offences and consequent remedies. 

For example, the Domestic Abuse Act only provides a narrow list of offences involving abusive 

DQG�YLROHQW�EHKDYLRXU�LQ�3DUW����³2IIHQFHV�,QYROYLQJ�$EXVLYH�RU�9LROHQW�%HKDYLRXU´�. The list 

encapsulates controlling or coercive behaviour in an intimate or family relationship, threats to 

disclose private sexual photographs and films with intent to cause distress, strangulation or 

suffocation and serious harm for sexual gratification.78 This is, however, far from a complete 

list, with common offences, such as common assault and battery in a domestic context, and 

molestation, falling beyond the scope of the statutory list. This omission has the potential to 

lead to confusion from victims and practitioners in domestic abuse cases. 

These problems can be alleviated by providing a comprehensive list of domestic 

abuse-UHODWHG�RIIHQFHV�LQ�SUDFWLFH��ZKLFK�ZRXOG�HQKDQFH�WKH�ODZ¶V�DFFHVVLELOLW\�DQG�FODULW\�DQG�

offer a one-stop-shop for anyone seeking to ascertain the law on domestic abuse. In practice, 

 
76  Kontrová v Slovakia App no 7510/04 (ECtHR, 1 May 2007); Bevacqua and S v Bulgaria App no 71127/01 (ECtHR, 

12 June 2008); ES and Others v Slovakia App no 8227/04 (ECtHR, 15 September 2009) and Opuz v Turkey ECHR 
2009-III 107. 

77  -HQQ\�%LUFKDOO�DQG�6KD]LD�&KRXGKU\��¶:KDW�DERXW�P\�ULJKW�QRW�WR�EH�DEXVHG"�'RPHVWLF Abuse, Human Rights 
and tKH�)DPLO\�&RXUWV·��:RPHQ·V�$LG, 2018) <https://1q7dqy2unor827bqjls0c4rn-wpengine.netdna-ssl.com/wp-
content/uploads/2018/05/Domestic-abuse-human-rights-and-the-family-courts-report.pdf> accessed 20 
February 2022. 

78  Domestic Abuse Act 2021, s 68�71. 
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VXFK�D�FRPSUHKHQVLYH�OLVW�LV�DGRSWHG�E\�7DVPDQLD�LQ�3DUW����³)DPLO\�9LROHQFH�2IIHQFHV´��RI�

the Family Violence Act 2004. Family violence is defined in section 7 to encapsulate the 

offences of assault (including sexual assault); threats, coercion, intimidation or verbal abuse; 

abduction; stalking; attempting or threatening to commit the aforementioned conduct, 

economic abuse; emotional abuse or intimidation; contravening an external family violence 

order, an (interim) Family Violence Order (FVO) or a Police Family Violence Order (PFVO); 

and damaging property jointly owned by the respondent and their spouse or partner, or owned 

E\�WKH�UHVSRQGHQW¶V�VSRXVH�RU�SDUWQHU��RU�RZQHG�E\�DQ�DIIHFWHG�FKLOG�79 Guidelines on penalties 

including arrest and detention, bail and sentencing factors are detailed in the same part. 

(QIRUFHPHQW�PHFKDQLVPV��VXFK�DV�WKH�3)92�DQG�WKH�)92��DUH�GHVFULEHG�LQ�3DUW����³3ROLFH�

)DPLO\�9LROHQFH�2UGHUV´��DQG�3DUW����³)DPLO\�9LROHQFH�2UGHUV´��RI�WKH�VDPH�$FW�80 Such a 

comprehensive list allows one to anticipate the extent of legal action per the severity and 

context of domestic abuse, which improves legal certainty. This may encourage victims to 

recognise their rights and remedies under the current legal regime and potential perpetrators to 

regulate their behaviour correspondingly. 

 

VII. CONCLUSION 
Such discussions lead to a further question: Do we need an independent offence of domestic 

abuse? There have recently been discussions in Scotland regarding the establishment of such 

DQ�RIIHQFH��5HDVRQV�FLWHG�LQFOXGH�WKH�FXUUHQW�OHJDO�UHJLPH¶V�ODFN�RI�UHFRJQLWLRQ�RI�GRPHVWLF�

DEXVH¶V� SUHFLVH� QDWXUH� DQG� FRQVHTXHQFHV��5HVSRQGHQWV� QRWHG� WKDW� 6FRWODQG¶V� H[LVWLQJ� OHJDO�

framework focuses on individual incidents instead of a pattern of abusive behaviour over time 

and that it had failed to recognise coercive and controlling behaviour.81 Such justifications are 

however inapplicable in the England and Wales context since these considerations are already 

incorporated into the Domestic Abuse Act. Moreover, construing domestic abuse as a separate 

offence is unlikely to allow for the divergent consequences and remedies of various forms of 

domestic abuse currently afforded under individual offences, undermining the current 

frameworN¶V� IOH[LELOLW\�� 2Q� WKH� FRQWUDU\�� WKH� OHJDO� IUDPHZRUN� LV� OLNHO\� WR� EHQHILW� IURP� D�

FRPSUHKHQVLYH�DFFRXQW�RI�DOO�H[LVWLQJ�RIIHQFHV�JURXSHG�XQGHU� WKH�XPEUHOOD� WHUP�³GRPHVWLF�

DEXVH´�WR�FRQIHU�OHJDO�SURWHFWLRQ�DQG�FHUWDLQW\� 

 
79  Family Violence Act 2004, s 7. 
80  ibid s 14, 15�29. 
81  The Scottish Government, Scottish Government Consultation Paper, a Criminal Offence of Domestic Abuse (2015) 5. 
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All in all, the Shadow Pandemic has shed light on the importance of the legal regime in 

tackling domestic abuse and the fundamental flaws of the English and Welsh legal framework, 

which have overshadowed its achievements in combating the global problem. These flaws 

mainly stem from an obscurH�GHILQLWLRQ�RI�³GRPHVWLF�DEXVH´�DV�D�FRQFHSW�DQG�DUH�RQO\�SDUWLDOO\�

alleviated by the introduction of the Domestic Abuse Act, which arguably triggers more 

GLVSXWHV�SHUWDLQLQJ�WR�WKH�GHILQLWLRQ��7KH�6KDGRZ�3DQGHPLF¶V�FRQYHUVH�HIIHFWV�DUH��KRZHYHU��

not to be neglected�by raising awareness of the phenomenon and creating a context where 

thinking about this question is necessary, the pandemic surely also poses a timely reminder for 

constructive change. 

 


